
1996 SESSION

INTRODUCED

960785815
1 HOUSE BILL NO. 1167
2 Offered January 22, 1996
3 A BILL to amend and reenact §§ 62.1-44.34:8 through 62.1-44.34:12 and § 62.1-44.34:15.1 of the
4 Code of Virginia, relating to petroleum storage tanks.
5 ––––––––––
6 Patron––Parrish
7 ––––––––––
8 Referred to Committee on Conservation and Natural Resources
9 ––––––––––

10 Be it enacted by the General Assembly of Virginia:
11 1. That §§ 62.1-44.34:8 through 62.1-44.34:12 and § 62.1-44.34:15.1 of the Code of Virginia are
12 amended and reenacted as follows:
13 § 62.1-44.34:8. Definitions.
14 The following terms as used in this article shall have the meanings ascribed to them:
15 "Aboveground storage tanks" means any one or combination of tanks, including pipes used to contain
16 an accumulation of oil at atmospheric pressure, and the volume of which, including the volume of the
17 pipes, is more than ninety percent above the surface of the ground. This term does not include (i) line
18 pipe and breakout tanks of an interstate pipeline regulated under the Hazardous Liquid Pipeline Safety
19 Act of 1979 and (ii) flow through process equipment used in processing or treating oil by physical,
20 biological, or chemical means.
21 "Facility" means any development or installation within the Commonwealth that deals in, stores or
22 handles oil, and includes aboveground storage tanks. This term does not include underground storage
23 tanks or pipelines.
24 "Oil" means oil of any kind and in any form, including, but not limited to, petroleum and petroleum
25 by-products, fuel oil, lubricating oils, sludge, oil refuse, oil mixed with other wastes, crude oils and all
26 other liquid hydrocarbons regardless of specific gravity.
27 "Operator of an underground storage tank" means any person in control of, or having responsibility
28 for, the daily operation of the underground storage tank.
29 "Owner of an underground storage tank" means:
30 1. In the case of an underground storage tank in use or brought into use on or after November 8,
31 1984, any person who owns an underground storage tank for the storage, use, or dispensing of regulated
32 substances; and
33 2. In the case of an underground storage tank in use before November 8, 1984, but no longer in use
34 after that date, any person who owned such tank immediately before the discontinuation of its use.
35 "Person" means an individual, trust, firm, joint stock company, corporation, including a government
36 corporation, partnership, association, any state or agency thereof, municipality, county, town,
37 commission, political subdivision of a state, any interstate body, consortium, joint venture, commercial
38 entity, the government of the United States or any unit or agency thereof.
39 "Regulated substance" means an element, compound, mixture, solution, or substance that, when
40 released into the environment, may present substantial danger to the public health or welfare, or the
41 environment. The term "regulated substance" includes:
42 1. Any substance defined in § 101 (14) of the Comprehensive Environmental Response,
43 Compensation, and Liability Act of 1980, but not any substance regulated as a hazardous waste under
44 Subtitle C of the Resource Conservation and Recovery Act of 1976; or
45 2. Petroleum, including crude oil or any fraction thereof, which is liquid at standard conditions of
46 temperature and pressure (sixty degrees Fahrenheit and 14.7 pounds per square inch absolute).
47 "Release" means any spilling, leaking, emitting, discharging, escaping, leaching, or disposing from an
48 underground storage tank or facility into ground water, surface water, or upon lands, subsurface soils or
49 storm drain systems.
50 "Responsible person" means any person who is an owner or operator of an underground storage
51 tank or an aboveground storage tank at the time a release is reported to the Board.
52 "Underground storage tank" means any one or combination of tanks, including connecting pipes, used
53 to contain an accumulation of regulated substances, and the volume of which, including the volume of
54 the underground connecting pipes, is ten percent or more beneath the surface of the ground. Exemptions
55 from this definition and regulations promulgated under this article include:
56 1. Farm or residential tanks having a capacity of 1,100 gallons or less and used for storing motor
57 fuel for noncommercial purposes;
58 2. Tanks used for storing heating oil for consumption on the premises where stored, except for tanks
59 having a capacity of more than 5,000 gallons and used for storing heating oil;
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60 3. Septic tanks;
61 4. Pipeline facilities, including gathering lines, regulated under: (i) the Natural Gas Pipeline Safety
62 Act of 1968, (ii) the Hazardous Liquid Pipeline Safety Act of 1979, or (iii) any intrastate pipeline
63 facility regulated under state laws comparable to the provisions of law in (i) or (ii) of this definition;
64 5. Surface impoundments, pits, ponds, or lagoons;
65 6. Storm water or waste water collection systems;
66 7. Flow-through process tanks;
67 8. Liquid traps or associated gathering lines directly related to oil or gas production and gathering
68 operations; and
69 9. Storage tanks situated in an underground area, such as a basement, cellar, mineworking, drift,
70 shaft, or tunnel, if the storage tank is situated upon or above the surface of the floor.
71 § 62.1-44.34:9. Powers and duties of Board.
72 The Board is responsible for carrying out the provisions of this article and compatible provisions of
73 federal acts and is authorized to:
74 1. Enforce the interim prohibition provisions in § 9003 (g) of United States Public Law 98-616. Until
75 state underground storage tank standards promulgated by regulation become effective, the Board shall
76 enforce the federal interim standard which prohibits installation of an underground storage tank for the
77 purpose of storing regulated substances unless such tank:
78 a. Will prevent releases due to corrosion or structural failure for the operational life of the tank;
79 b. Is cathodically protected against corrosion, constructed of noncorrosive material, or designed in a
80 manner to prevent the release or threatened release of any stored substance; and
81 c. The material used in the construction or lining of the tank is compatible with the substance to be
82 stored.
83 2. Exercise general supervision and control over underground storage tank activities in this
84 Commonwealth.
85 3. Provide technical assistance and advice concerning all aspects of underground storage tank
86 management.
87 4. Collect such data and information as may be necessary to conduct the state underground storage
88 tank program.
89 5. Apply for such federal funds as may become available under federal acts and transmit such funds
90 to appropriate persons.
91 6. Require notification by owners of underground storage tanks in accordance with the provisions of
92 § 9002 of United States Public Law 98-616.
93 7. Require notification by owners of property who have actual knowledge of underground storage
94 tanks on such property that were taken out of service before January 1, 1974; however, the civil
95 penalties specified in § 9006 (d) of United States Public Law 98-616 shall not apply to the foregoing
96 notification requirement.
97 8. Promulgate such regulations as may be necessary to carry out its powers and duties with regard to
98 underground storage tanks in accordance with applicable federal laws and regulations.
99 9. Require the owner or operator of an underground storage tank who is the responsible person for

100 the release to undertake corrective action for any release of petroleum or any other regulated substance
101 when the Board determines that such corrective action will be done properly and promptly by the owner
102 or operator of the underground storage tank from which the release occurs, regardless of when the
103 release occurred; or undertake corrective action for any release of petroleum or any other regulated
104 substance into the environment from an underground storage tank if such action is necessary, in the
105 judgment of the Board, to protect human health and the environment.
106 10. Seek recovery of costs incurred, excluding moneys expended from the Virginia Petroleum
107 Storage Tank Fund which are governed by § 62.1-44.34:11, for undertaking corrective action or
108 enforcement action with respect to the release of a regulated substance from an underground storage
109 tank or oil from a facility.
110 § 62.1-44.34:10. Definitions.
111 The following terms as used in this article shall have the meanings ascribed to them:
112 "Aboveground storage tanks" means any one or combination of tanks, including pipes used to contain
113 an accumulation of oil at atmospheric pressure, and the volume of which, including the volume of the
114 pipes, is more than ninety percent above the surface of the ground. This term does not include (i) line
115 pipe and breakout tanks of an interstate pipeline regulated under the Hazardous Liquid Pipeline Safety
116 Act of 1979 and (ii) flow through process equipment used in processing or treating oil by physical,
117 biological, or chemical means.
118 "Facility" means any development or installation within the Commonwealth that deals in, stores or
119 handles oil, and includes aboveground storage tanks. This term does not include underground storage
120 tanks or pipelines.
121 "Fund" means the Virginia Petroleum Storage Tank Fund.
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122 "Oil" means oil of any kind and in any form, including, but not limited to, petroleum and petroleum
123 by-products, fuel oil, lubricating oils, sludge, oil refuse, oil mixed with other wastes, crude oils and all
124 other liquid hydrocarbons regardless of specific gravity.
125 "Operator of a an aboveground storage tank facility" means any person who owns, operates, rents or
126 otherwise exercises control over or responsibility for one or more aboveground storage tanks at a
127 facility.
128 "Operator of an underground storage tank" means any person in control of, or having responsibility
129 for, the daily operation of the underground storage tank.
130 "Owner of an underground storage tank" means:
131 1. In the case of an underground storage tank in use or brought into use on or after November 8,
132 1984, any person who owns an underground storage tank used for the storage, use or dispensing of
133 regulated substances; and
134 2. In the case of an underground storage tank in use before November 8, 1984, but no longer in use
135 after that date, any person who owned such tank immediately before the discontinuation of its use.
136 "Person" means an individual, trust, firm, joint stock company, corporation, including a government
137 corporation, partnership, association, any state or agency thereof, municipality, county, town,
138 commission, political subdivision of a state, any interstate body, consortium, joint venture, commercial
139 entity, the government of the United States or any unit or agency thereof.
140 "Petroleum storage tank vendor" means a person who manufactures, sells, installs or services an
141 underground petroleum storage tank, its connective piping and associated equipment.
142 "Regulated substance" means an element, compound, mixture, solution, or substance that, when
143 released into the environment, may present substantial danger to the public health or welfare, or the
144 environment. The term "regulated substance" includes:
145 1. Any substance defined in § 101 (14) of the Comprehensive Environmental Response,
146 Compensation, and Liability Act of 1980, but not any substance regulated as a hazardous waste under
147 Subtitle C of the Resource Conservation and Recovery Act of 1976; or
148 2. Petroleum, including crude oil or any fraction thereof, which is liquid at standard conditions of
149 temperature and pressure (sixty degrees F and 14.7 pounds per square inch absolute).
150 "Release" means any spilling, leaking, emitting, discharging, escaping, leaching, or disposing from an
151 underground storage tank or facility into ground water, surface water, or upon lands, subsurface soils or
152 storm drain systems.
153 "Responsible person" means any person who is an owner or operator of an underground storage
154 tank or an aboveground storage tank at the time the release is reported to the Board.
155 "Underground storage tank" means any one or combination of tanks, including connecting pipes, used
156 to contain an accumulation of regulated substances, and the volume of which, including the volume of
157 the underground connecting pipes, is ten percent or more beneath the surface of the ground. Exemptions
158 from this definition include:
159 1. Farm or residential tanks having a capacity of 1,100 gallons or less and used for storing motor
160 fuel for noncommercial purposes;
161 2. Tanks used for storing heating oil for consumption on the premises where stored, except for tanks
162 having a capacity of more than 5,000 gallons and used for storing heating oil;
163 3. Septic tanks;
164 4. Pipeline facilities, including gathering lines, regulated under: (i) the Natural Gas Pipeline Safety
165 Act of 1968, (ii) the Hazardous Liquid Pipeline Safety Act of 1979, or (iii) any intrastate pipeline
166 facility regulated under state laws comparable to the provisions of law in (i) or (ii) of this definition;
167 5. Surface impoundments, pits, ponds, or lagoons;
168 6. Storm water or waste water collection systems;
169 7. Flow-through process tanks;
170 8. Liquid traps or associated gathering lines directly related to oil or gas production and gathering
171 operations; and
172 9. Storage tanks situated in an underground area, such as a basement, cellar, mineworking, drift,
173 shaft, or tunnel if the storage tank is situated upon or above the surface of the floor.
174 § 62.1-44.34:11. Virginia Petroleum Storage Tank Fund.
175 A. The Virginia Petroleum Storage Tank Fund is hereby established as a nonlapsing revolving fund
176 to be used by the Board for (i) administering the state regulatory programs authorized by Articles 9, 10
177 and 11 (§ 62.1-44.34:8 et seq.) of this chapter, (ii) demonstrating financial responsibility, and (iii) other
178 purposes as provided for by applicable provisions of state and federal law. All expenses, costs, civil
179 penalties, charges and judgments recovered by or on behalf of the Board pursuant to Articles 9, 10 and
180 11 of this chapter, and all moneys received as reimbursement in accordance with applicable provisions
181 of federal law and all fees collected pursuant to §§ 62.1-44.34:19.1 and 62.1-44.34:21, shall be deposited
182 into the fund. Interest earned on the fund shall be credited to the fund. No moneys shall be credited to
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183 the balance in the fund until they have been received by the fund. The fund shall be established on the
184 books of the Comptroller and any funds remaining in such fund at the end of the biennium shall not
185 revert to the general fund but shall remain in the fund.
186 The fund shall be administered by the Board consistent with the provisions of Subtitle I of the
187 federal Solid Waste Disposal Act (P.L. 98-616, § 9001 et seq.), any approved state underground storage
188 tank program and in accordance with the following provisions:
189 1. The fund shall be maintained in a separate account. An accounting of moneys received and
190 disbursed shall be kept, and furnished upon request to the Governor or the General Assembly.
191 2. Disbursements from the fund may be made only for the following purposes:
192 a. Per Reasonable and necessary per occurrence costs incurred on or after December 22, 1989, by
193 the owner or operator who is the responsible person, in taking corrective action for any release of
194 petroleum into the environment from an underground storage tank which are in excess of the per
195 occurrence financial responsibility requirement imposed in § 62.1-44.34:12, up to one million dollars.
196 b. Per occurrence costs incurred in compensating third parties, including payment of judgments, for
197 bodily injury and property damage caused by release of petroleum into the environment from an
198 underground storage tank, up to one million dollars.
199 c. Per occurrence costs incurred by an operator whose net annual profits from all facilities do not
200 exceed $10,000,000 for containment and cleanup of a release from a facility of a product subject to
201 § 62.1-44.34:13 as follows: (i) for an operator with financial responsibility imposed pursuant to
202 subsection D of § 62.1-44.34:16 in an amount less than $200,000, per occurrence costs in excess of the
203 required financial responsibility up to $1,000,000; (ii) for an operator with financial responsibility
204 imposed in subsection D of § 62.1-44.34:16 in an amount equal to or greater than $200,000, per
205 occurrence costs in excess of $200,000 up to $1,000,000; and (iii) for an operator exempt from financial
206 responsibility requirements under § 62.1-44.34:17, per occurrence costs in excess of $2,500 up to
207 $1,000,000. For purposes of this subdivision 2 c, the per occurrence financial responsibility requirement
208 for an operator shall be based on the total storage capacity for the facility from which the discharge
209 occurs.
210 d. Per occurrence costs incurred by an operator whose net annual profits from all facilities exceed
211 $10,000,000 which are in excess of the greater of $200,000 or the per occurrence financial responsibility
212 requirement imposed in subsection D of § 62.1-44.34:16, up to $1,000,000 for containment and cleanup
213 of a release from a facility of a product subject to § 62.1-44.34:13. Until regulations promulgated under
214 subsection D of § 62.1-44.34:16 are effective, the maximum amount of financial responsibility
215 authorized under that subsection shall be deemed the amount of financial responsibility imposed for
216 purposes of this subsection.
217 b. Reasonable and necessary per occurrence costs incurred on or after December 22, 1989, by the
218 owner or operator who is the responsible person for compensating third parties, including payment of
219 judgments for bodily injury and property damage caused by the release of petroleum into the
220 environment from an underground storage tank, which are in excess of the per occurrence financial
221 responsibility requirement imposed by § 62.1-44.34:12, up to one million dollars. Disbursements for
222 third party claims shall be subordinate to disbursements for the corrective action costs in subdivision A
223 2 a of this section.
224 c. Reasonable and necessary per occurrence costs incurred by an operator whose net annual profits
225 from all facilities do not exceed ten million dollars for containment and cleanup of a release from a
226 facility of a product subject to § 62.1-44.34:13 as follows: (i) for an operator of a facility with a
227 storage capacity less than 25,000 gallons, per occurrence costs in excess of $2,500 up to one million
228 dollars; (ii) for an operator of a facility with a storage capacity from 25,000 gallons to 100,000
229 gallons, per occurrence costs in excess of $5,000 up to one million dollars; (iii) for an operator of a
230 facility with a storage capacity from 100,000 gallons to twenty million gallons, per occurrence costs in
231 excess of five cents per gallon of aboveground storage capacity up to one million dollars; and (iv) an
232 operator of a facility with a storage capacity greater than twenty million gallons shall have no access to
233 the Fund. For purposes of this subdivision (2c), the per occurrence financial responsibility requirements
234 for an operator shall be based on the total storage capacity for the facility from which the discharge
235 occurs.
236 d. Reasonable and necessary per occurrence costs incurred by an operator whose net annual profits
237 from all facilities exceed ten million dollars for containment and cleanup of a release from a facility of
238 a product subject to § 62.1-44.34:13 as follows: (i) for an operator of a facility with a storage capacity
239 less than four million gallons, per occurrence costs in excess of $200,000 up to one million dollars; (ii)
240 for an operator of a facility with a storage capacity from four million gallons to twenty million gallons,
241 per occurrence costs in excess of five cents per gallon of aboveground storage capacity up to one
242 million dollars; and (iii) an operator of a facility with a storage capacity greater than twenty million
243 gallons shall have no access to the Fund. For purposes of this subdivision, the per occurrence financial
244 responsibility requirements for an operator shall be based on the total storage capacity for all facilities
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245 located within the Commonwealth.
246 e. Costs incurred in taking immediate corrective action to contain or mitigate the effects of any
247 release of petroleum into the environment from an underground storage tank or from underground
248 storage tanks exempted in clauses 1 and 2 of the definition of underground storage tank in
249 § 62.1-44.34:10, if such action is necessary, in the judgment of the Board, to protect human health and
250 the environment.
251 f. Costs of corrective action up to one million dollars for any release of petroleum into the
252 environment from underground storage tanks or from underground storage tanks exempted in clauses 1
253 and 2 of the definition of underground storage tank in § 62.1-44.34:10 (i) whose owner or operator
254 cannot be determined by the Board within ninety days; or (ii) whose owner or operator is incapable, in
255 the judgment of the Board, of carrying out such corrective action properly.
256 g. Costs of corrective action incurred by the Board for any release of petroleum into the environment
257 from underground storage tanks which are otherwise specifically listed in exemptions 1 through 9 of the
258 definition of an underground storage tank in § 62.1-44.34:10.
259 h. Costs Reasonable and necessary per occurrence costs of corrective action incurred on or after
260 December 22, 1989, by the owner or operator in excess of $500 up to one million dollars for any
261 release of petroleum into the environment from an underground storage tank exempted in clauses 1 and
262 2 of the definition of an underground storage tank in § 62.1-44.34:10 and aboveground storage tanks
263 with a capacity of 5,000 gallons or less used for storing heating oil for consumption on the premises
264 where stored.
265 i. The "cost share" of corrective action with respect to any release of petroleum into the environment
266 from underground storage tanks undertaken under a cooperative agreement with the Administrator of the
267 United States Environmental Protection Agency, as determined by the Administrator of the United States
268 Environmental Protection Agency in accordance with the provisions of § 9003 (h) (7) (B) of the United
269 States Public Law 98-616 (as amended in 1986 by United States Public Law 99-662).
270 j. Administrative costs incurred by the Board in carrying out the provisions of regulatory programs
271 authorized by Articles 9, 10, and 11 (§ 62.1-44.34:8 et seq.) of this chapter.
272 k. All costs and expenses, including but not limited to personnel, administrative, and equipment costs
273 and expenses, directly incurred by the Board or by any other state agency, in and for the abatement,
274 containment, removal and disposal of oil pursuant to Article 11 (§ 62.1-44.34:14 et seq.) of Chapter 3.1
275 of this title.
276 l . Procurement, maintenance and replenishment of materials, equipment and supplies, in such
277 quantities and at such locations as the Board may deem necessary, for the abatement, containment,
278 removal and disposal of oil pursuant to Article 11 (§ 62.1-44.34:14 et seq.) of Chapter 3.1 of this title.
279 m. Costs and expenses, incurred by the Board or by any other state agency, acting at the direction of
280 the Board, for the protection, cleanup and rehabilitation of waterfowl, wildlife, shellfish beds and other
281 natural resources, damaged or threatened by the discharge of oil, owned by the Commonwealth or held
282 in trust by the Commonwealth for the benefit of its citizens.
283 n. Refund of cash deposits held in escrow pursuant to Article 11 (§ 62.1-44.34:14 et seq.) of Chapter
284 3.1 of this title and reasonable interest thereon, and refunds of fees collected pursuant to § 62.1-44.34:21
285 as authorized by this chapter.
286 o. Administrative costs incurred by the Department of Motor Vehicles in the collection of fees
287 specified in § 62.1-44.34:13.
288 3. No funds shall be paid for reimbursement of moneys expended for corrective action taken for
289 releases reported prior to December 22, 1989, by an owner or operator of an underground storage tank,
290 or an owner of an underground storage tank exempted in clauses 1 and 2 of the definition of an
291 underground storage tank in § 62.1-44.34:10, or an owner of an aboveground storage tank with a
292 capacity of 5,000 gallons or less used for storing heating oil for consumption on the premises where
293 stored.
294 4. No funds shall be paid for reimbursement of moneys expended by an operator of a facility for
295 containment and cleanup of a release from a facility of a product subject to § 62.1-44.34:13 reported
296 prior to the effective date of regulations required pursuant to § 62.1-44.34:15 January 1, 1992.
297 5. No funds shall be paid for reimbursement of moneys expended for payment of interest or other
298 finance charges on loans which were used for corrective action or containment and cleanup of a release
299 by a person in subdivisions A 3 or A 4 of this section, except for an owner or operator which is exempt
300 from taxation under § 501 (c) (3) of the Internal Revenue Code provided that: (i) the loan moneys have
301 been paid for corrective action that was pre-approved by the Board, (ii) any and all disbursements
302 received from the Fund shall be paid against the loan or for interest and points, and (iii) the payment
303 of interest and points under this subdivision shall be limited to five years from the date the release is
304 reported to the Board.
305 6. No funds shall be paid for penalties, charges or fines imposed pursuant to any applicable local,
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306 state or federal law.
307 7. No funds shall be paid for containment and cleanup costs that are reimbursed or are reimbursable
308 from other applicable state or federal programs.
309 8. No funds shall be paid if the operator of the facility has not complied with applicable statutes or
310 regulations governing reporting, prevention, containment and cleanup of a discharge of oil.
311 9. No funds shall be paid if the owner or operator of an underground storage tank or the operator
312 of an aboveground storage tank facility fails to report a release of petroleum or a discharge of oil to
313 the Board as required by applicable statutes, laws or regulations.
314 10. The Fund balance shall be maintained at a level sufficient to ensure that the Fund can serve as
315 a financial responsibility demonstration mechanism for the owners and operators of underground
316 storage tanks. Any disbursements made by the Board pursuant to subdivision 2 of this subsection may
317 be temporarily reduced or delayed, in whole or in part, if such action is necessary, in the judgment of
318 the Board, to maintain the Fund balance.
319 B. The Board shall seek recovery of moneys expended from the fund for corrective action under this
320 section where the owner or operator of an underground storage tank has violated substantive
321 environmental protection rules and regulations pertaining to underground storage tanks which have been
322 promulgated by the Board.
323 C. For costs incurred for corrective action as authorized in subdivision A 2 e of this section, the
324 Board shall seek recovery of moneys from the owner or operator of an underground storage tank up to
325 the minimum financial responsibility requirement imposed on the owner or operator in § 62.1-44.34:12,
326 or seek recovery of such costs incurred from any available federal government funds.
327 D. For costs incurred for corrective action taken resulting from a release from underground storage
328 tanks specified in subdivision A 2 f of this section, the Board shall seek recovery of moneys from the
329 owner or operator up to the minimum financial responsibility requirement imposed on the owner or
330 operator in § 62.1-44.34:12, or seek recovery of such costs incurred from any available federal
331 government funds.
332 E. The Board shall seek recovery of moneys expended from the fund for costs incurred for corrective
333 action as authorized in subdivision A 2 g of this section or seek recovery of such costs incurred from
334 any available federal government funds. However, the Board shall not seek recovery of moneys
335 expended from the fund for costs of corrective action in excess of $500 from the owner or operator of
336 an underground tank exempted in clauses 1 and 2 of the definition of underground storage tank in
337 § 62.1-44.34:10 and aboveground storage tanks with a capacity of 5,000 gallons or less used for storing
338 heating oil for consumption on the premises where stored.
339 F. The Board shall have the right of subrogation for moneys expended from the fund as
340 compensation for personal injury, death or property damage against any person who is liable for such
341 injury, death or damage.
342 G. The Board shall promptly initiate an action to recover all costs and expenses incurred by the
343 Commonwealth for investigation, containment and cleanup of a discharge of oil or threat of discharge
344 against any person liable for a discharge of oil as specified in Article 11 (§ 62.1-44.34:14 et seq.) of
345 Chapter 3.1 of this title; provided that the Board shall seek recovery from an operator of expenditures
346 from the fund only in the amount by which such expenditures exceed the amount authorized to be
347 disbursed to the operator under subdivisions A 2 through A 8 of this section.
348 § 62.1-44.34:12. Financial responsibility.
349 A. Requirements for maintaining evidence of financial responsibility for taking corrective action by
350 all owners and operators of underground storage tanks and petroleum storage tank vendors, and for
351 compensating third parties for bodily injury and property damage by all such owners, and operators and
352 petroleum storage tank vendors are as follows:
353 1. Owners and operators with 600,000 gallons or less of petroleum pumped on an annual basis into
354 all underground storage tanks owned or operated, $5,000 per occurrence for taking corrective action and
355 $15,000 per occurrence for compensating third parties, with an annual aggregate of $20,000;
356 2. Owners and operators with between 600,001 to 1,200,000 gallons of petroleum pumped on an
357 annual basis into all underground storage tanks owned or operated, $10,000 per occurrence for taking
358 corrective action and $30,000 per occurrence for compensating third parties, with an annual aggregate of
359 $40,000;
360 3. Owners and operators with between 1,200,001 to 1,800,000 gallons of petroleum pumped on an
361 annual basis into all underground storage tanks owned or operated, $20,000 per occurrence for taking
362 corrective action and $60,000 per occurrence for compensating third parties, with an annual aggregate of
363 $80,000;
364 4. Owners and operators with between 1,800,001 to 2,400,000 gallons of petroleum pumped on an
365 annual basis into all underground storage tanks owned or operated, $30,000 per occurrence for taking
366 corrective action and $120,000 per occurrence for compensating third parties, with an annual aggregate
367 of $150,000;
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368 5. Owners and operators with in excess of 2,400,000 gallons of petroleum pumped on an annual
369 basis into all underground storage tanks owned or operated, $50,000 per occurrence for taking corrective
370 action and $150,000 per occurrence for compensating third parties, with an annual aggregate of
371 $200,000; and
372 6. Petroleum storage tank vendors and other Other owners and operators, $50,000 per occurrence for
373 taking corrective action and $150,000 per occurrence for compensating third parties, with an annual
374 aggregate of $200,000.
375 Financial responsibility may be established in accordance with regulations promulgated by the Board
376 by any one or any combination of the following: insurance, guarantee, surety bond, letter of credit,
377 irrevocable trust fund, or qualification as a self-insurer.
378 Any claim arising out of conduct for which evidence of financial responsibility must be provided
379 under this section may be asserted directly against the person guaranteeing or providing evidence of
380 financial responsibility. In such a case, the person against whom the claim is made shall be entitled to
381 invoke all rights and defenses which would have been available to the owner or operator had such
382 action been brought directly against the owner or operator.
383 This section shall not limit any other state or federal statutory, contractual, or common law liability
384 of the guarantor for bad faith in negotiating or in failing to negotiate the settlement of any claim. This
385 section does not diminish the liability of any person under § 107 or § 111 of the Comprehensive
386 Environmental Response, Compensation and Liability Act of 1980, or other applicable law.
387 The Board shall adopt regulations specifying compliance dates for the demonstration of financial
388 responsibility required by this section, in accordance with the compliance dates established in federal
389 regulations by the United States Environmental Protection Agency.
390 B. Owners and operators of underground storage tanks who are unable to demonstrate financial
391 responsibility in the minimum amounts specified in subsection A, and operators of facilities who are
392 unable to demonstrate financial responsibility in amounts established pursuant to subsection D of
393 § 62.1-44.34:16, may establish an insurance pool in order to demonstrate such financial responsibility.
394 Any contract establishing such an insurance pool shall provide:
395 1. For election by pool members of a governing authority for the pool, which may be a board of
396 directors, a majority of whom shall be elected or appointed officials of pool members.
397 2. A financial plan setting forth in general terms:
398 a. The insurance coverages to be offered by the insurance pool, applicable deductible levels, and the
399 maximum level of claims which the pool will self-insure;
400 b. The amount of cash reserves to be set aside for the payment of claims;
401 c. The amount of insurance to be purchased by the pool to provide coverage over and above the
402 claims which are not to be satisfied directly from the pool's resources; and
403 d. The amount, if any, of aggregate excess insurance coverage to be purchased and maintained in the
404 event that the insurance pool's resources are exhausted in a given fiscal period.
405 3. A plan of management which provides for all of the following:
406 a. The means of establishing the governing authority of the pool;
407 b. The responsibility of the governing authority for fixing contributions to the pool, maintaining
408 reserves, levying and collecting assessments for deficiencies, disposing of surpluses, and administration
409 of the pool in the event of termination or insolvency;
410 c. The basis upon which new members may be admitted to, and existing members may leave, the
411 pool;
412 d. The identification of funds and reserves by exposure areas; and
413 e. Such other provisions as are necessary or desirable for the operation of the pool.
414 C. The formation and operation of an insurance pool under this section shall be subject to approval
415 by the State Corporation Commission which may, after notice and hearing, establish reasonable
416 requirements and regulations for the approval and monitoring of such pools, including prior approval of
417 pool administrators and provisions for periodic examinations of financial condition.
418 The State Corporation Commission may disapprove an application for the formation of an insurance
419 pool, and may suspend or withdraw such approval whenever it finds that such applicant or pool:
420 1. Has refused to submit its books, papers, accounts, or affairs to the reasonable inspection of the
421 Commission or its representative;
422 2. Has refused, or its officers or agents have refused, to furnish satisfactory evidence of its financial
423 and business standing or solvency;
424 3. Is insolvent, or is in such condition that its further transaction of business in this Commonwealth
425 is hazardous to its members and creditors in this Commonwealth, and to the public;
426 4. Has refused or neglected to pay a valid final judgment against it within sixty days after its
427 rendition;
428 5. Has violated any law of this Commonwealth or has violated or exceeded the powers granted by its
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429 members;
430 6. Has failed to pay any fees, taxes or charges imposed in this Commonwealth within sixty days
431 after they are due and payable, or within sixty days after final disposition of any legal contest with
432 respect to liability therefor; or
433 7. Has been found insolvent by a court of any other state, or by the Insurance Commissioner or other
434 proper officer or agency of any other state, and has been prohibited from doing business in such state.
435 § 62.1-44.34:15.1. Regulations for aboveground storage tanks.
436 The Board shall adopt regulations and develop procedures necessary to prevent pollution of state
437 waters, lands, or storm drain systems from the discharge of oil from new and existing aboveground
438 storage tanks. These regulations shall be developed in substantial conformity with the current codes and
439 standards recommended by the National Fire Protection Association. To the extent that they are
440 consistent with the Board's program, the Board shall incorporate accepted industry practices contained in
441 the American Petroleum Institute publications and other accepted industry standards when developing the
442 regulations contemplated by this section. The regulations shall provide the following:
443 1. For existing aboveground storage tanks at facilities with an aggregate capacity of one million
444 gallons or greater:
445 a. To prevent leaks from aboveground storage tanks, requirements for inventory control, testing for
446 significant inventory variations (e.g., test procedures in accordance with accepted industry practices,
447 where feasible, and approved by the Board) and formal tank inspections every five years in accordance
448 with accepted industry practices and procedures approved by the Board. Initial testing shall be on a
449 schedule approved by the Board. For facilities not engaged in the resale of oil, aboveground
450 Aboveground storage tanks totally off ground with all associated piping off ground, aboveground storage
451 tanks with a capacity of 5,000 gallons or less located within a building or structure designed to fully
452 contain a discharge of oil, and aboveground storage tanks containing No. 5 or No. 6 fuel oil for
453 consumption on the premises where stored shall not be subject to inventory control and testing for
454 significant variations. In accordance with subdivision 5 of this section, the Board shall promulgate
455 regulations which provide for variances from inventory control and testing for significant variation for
456 (i) aboveground storage tanks with Release Prevention Barriers (RPBs) with all associated piping off
457 ground, (ii) aboveground storage tanks with a de minimis capacity (12,000 gallons or less), and (iii)
458 other categories of aboveground storage tanks, including those located within a building or structure, as
459 deemed appropriate;
460 b. To prevent overfills, requirements for safe fill and shut down procedures, including an audible
461 staged alarm with immediate and controlled shut down procedures, or equivalent measures established
462 by the Board;
463 c. To prevent leaks from piping, requirements for cathodic protection, and pressure testing to be
464 conducted at least once every five years, or equivalent measures established by the Board;
465 d. To prevent and identify leaks from any source, requirements (i) for a visual inspection of the
466 facility each day of normal operations and a weekly inspection of the facility with a checklist approved
467 by the Board, performed by a person certified or trained by the operator in accordance with Board
468 requirements, (ii) for monthly gauging and inspection of all ground water monitoring wells located at the
469 facility, and monitoring of the well head space for the presence of vapors indicating the presence of
470 petroleum, and (iii) for quarterly sampling and laboratory analysis of the fluids present in each such
471 monitoring well to determine the presence of petroleum or petroleum by-product contamination; and
472 e. To ensure proper training of individuals conducting inspections, requirements for proper
473 certification or training by operators relative to aboveground storage tanks.
474 2. For existing aboveground storage tanks at facilities with an aggregate capacity of less than one
475 million gallons but more than 25,000 gallons:
476 a. To prevent leaks from aboveground storage tanks, requirements for inventory control and testing
477 for significant inventory variations (e.g., test procedures in accordance with accepted industry practices,
478 where feasible, and approved by the Board). Initial testing shall be on a schedule approved by the
479 Board. For facilities not engaged in the resale of oil, aboveground Aboveground storage tanks totally off
480 ground with all associated piping off ground, aboveground storage tanks with a capacity of 5,000
481 gallons or less located within a building or structure designed to fully contain a discharge of oil, and
482 aboveground storage tanks containing No. 5 or No. 6 fuel oil for consumption on the premises where
483 stored shall not be subject to inventory control and testing for significant variations. In accordance with
484 subdivision 5 of this section, the Board shall promulgate regulations which provide for variances from
485 inventory control and testing for significant variation for (i) aboveground storage tanks with Release
486 Prevention Barriers (RPBs) with all associated piping off ground, (ii) aboveground storage tanks with a
487 de minimis capacity (12,000 gallons or less), and (iii) other categories of aboveground storage tanks,
488 including those located within a building or structure, as deemed appropriate;
489 b. To prevent overfills, requirements for safe fill and shut down procedures;
490 c. To prevent leaks from piping, requirements for pressure testing to be conducted at least once every
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491 five years or equivalent measures established by the Board; and
492 d. To prevent and identify leaks from any source, requirements for a visual inspection of the facility
493 each day of normal operations and a weekly inspection of the facility with a checklist approved by the
494 Board, performed by a person certified or trained by the operator in accordance with Board requirements
495 developed in accordance with subdivision 1 of this section.
496 3. For aboveground storage tanks existing prior to the effective date of the regulations required by
497 this section, when the results of a tank inspection indicate the need for replacement of the tank bottom,
498 the operator of a facility shall install a release prevention barrier (RPB) capable of: (i) preventing the
499 release of the oil and (ii) containing or channeling the oil for leak detection. The decision to replace an
500 existing tank bottom shall be based on the criteria established by regulations pursuant to this section.
501 4. The Board shall establish performance standards for aboveground storage tanks installed,
502 retrofitted or brought into use after the effective date of the regulations promulgated pursuant to this
503 subsection that incorporate all technologies designed to prevent oil discharges that have been proven in
504 accordance with accepted industry practices and shown to be cost-effective.
505 5. The Board shall establish criteria for granting variances from the requirements of the regulations
506 promulgated pursuant to this section (i) on a case-by-case basis and (ii) by regulation for categories of
507 aboveground storage tanks, except that the Board shall not grant a variance that would result in an
508 unreasonable risk to the public health or the environment, or that would apply to facilities engaged in
509 the resale of oil. Variances by regulation shall be based on relevant factors such as tank size, use, and
510 location.
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