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SENATE BILL NO. 800
Offered January 18, 1995
A BILL to amend and reenact 88 59.1-199, 59.1-201, 59.1-204, 59.1-204.1, 59.1-206 and 59.1-207 of
the Code of Virginia, relating to the Virginia Consumer Protection Act.

Patron—Wampler
Referred to the Committee on General Laws

Be it enacted by the General Assembly of Virginia:

1. That 88 59.1-199, 59.1-201, 59.1-204, 59.1-204.1, 59.1-206 and 59.1-207 of the Code of Virginia
are amended and reenacted as follows:

§59.1-199. Exclusions.

Nothing in this chapter shall apply to:

A. Any aspeet ef act or omission relating to a consumer transaction which aspeet act or omission is
authorized under laws or regulations by and complies with any (i) law or regulation of this
Commonwealth or the United States; or the formal advisory epinions (ii) order or formal advisory
opinion of any regulatory body or official of this Commonwealth or the United States.

B. Acts done by the publisher, owner, agent or employee of a newspaper, periodical, or radio or
television station, or other advertising media such as outdoor advertising and advertising agencies, in the
publication or dissemination of an advertisement in violation of § 59.1-200, unless it be proved that such
person knew that the advertisement was of a character prohibited by § 59.1-200.

C. Those aspects of a consumer transaction which are regulated by the Federal Consumer Credit
Protection Act, 15 U.S.C. § 1601 et seq.

D. Those practices and services of banks, savings and loan associations, credit unions, small loan
companies, public service corporations and insurance companies regulated and supervised by the State
Corporation Commission or a comparable federal regulating body.

E. Employment agencies licensed under Chapter 13 (8 54.1-1300 et seq.) of Title 54.1.

F. Any aspect of a consumer transaction which is subject to the Landlord and Tenant Act, Chapter
13 (8 55-217 et seq.) of Title 55 or the Virginia Residential Landlord and Tenant Act, Chapter 13.2
(8 55-248.2 et seq.) of Title 55, unless the act or practice of alandlord constitutes a misrepresentation or
fraudulent act or practice under § 59.1-200.

§59.1-201. Civil investigative demands.

A~ Whenever the Attorney General, the attorney for the Commonwealth, or the attorney for a county,
city, or town has reasonable cause to believe that any person has engaged in, or is engaging in, or is
about to engage in, any violation of 859:2-200 this chapter, the Attorney General, the attorney for the
Commonwealth, or the attorney for a county, city or town i after making a geed taith effort to obtain
sueh information; is unable to ebtain the data and information hecessary to determine whether sueh
violation has oceurred; or that it is impractical for him to do so; he may apply to the ciredit court within
whose jorisdiction the person baving Hformation resides, or has Hs prinecipal place of business; for an
vestigative order reguiring such person to furnish to the Attorney General;, attorney for the
Commonwealth; or attorney for a county; city; or town such data and information as is relevant to the
sobject matter of the rvestigation:

B- The cireuit courts are empowered to fssue nvestigative orders, adtherizing discovery by the same
methods and procedures as set forth for eivil actions in the Rules of the Supreme Ceourt of Mirginig A
connection with Hvestigations of violations of 5-59.1-200 by the Attorney Generds; the attorney for the
Commonwealth, or the attorney for a county; city; or town. An application for an investigative order
shall identify:

1. The specific act or practice alleged to be in violation of §59.1-200;

2. The grounds which shall demonstrate reasonable cause 1o believe that a violation of § 59.1-200
may have oceurred; may be eceurring o may be abeut to oceur;

3: The category or class of data or formation requested i the vestigathve order; and

4. The reasons why the Attorney General; attorney for the Commonwealth; or attorney for a county;
city; or town is unable to obtain such data and information; or the reason why it is Hmpractical to do so;
wihot a court order

G Within twenty-one days after the service upon a person of an investigative order; of a any thme
before the return date specified in sueh order; whichever is later, such person may file a metion to
modiby or set aside such Hvestigative order or to seek a protective order as provided by the Rules of the

Supreme Court of MVirginia: Such metion shall specify the grounds for modifying or setting aside the
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order; and may be based upon the fallure of the application or the order to comply with the
' of this section; or upon any constitutional or other legal basis or privilege of such person:
D. Where the information requested by an investigative order may be derived or ascertained from the
business records of the person upon whom the order is served;, or from an examination, audit or
ihspection of sdeh business records, of from a compilation; abstract or summary thereok; and the burden
of deriving or ascertaining the information is substantially the same for the Attorney General attorhey
for the Commonwedth; or aftorney for a counby city; or town as for the person from whom such
information is reguested; it shall be sufficient for that person to specify the records from which the
requested information may be derived or ascertained; and to afford the Attorney General; attorney for
the Commonwealth; or attorney for the county; city; or town reasonable opportunity to examine; audit or
aspect sueh records and to make copies; compilations, abstraets or summaries thereok
Euwbemed%yefmemey@qu—memeymme@emmenwemhe#memeyma
couRty: eiy- oF town. his assistants. emplovees and agents. to mahntan the scereey of all evidence
documents; data and information obtained through the use of vestigative orders or obtained as a result
of the voluntary act of the person under investigation and it shal be unlawful for any person
participating in such ipvestigations to disclose to any other person not participating A sueh

punished 1 accordance with §-18:2-11. Notwithstanding the foregoing; this section shall not preclude the
presentation and disclosure of any information obtained pursuant to this section in any suit or action in
any cowrt of this Commonwealth wherein it 1s aleged that a wiolation of § 59.1-200 has occurred, s
oceurring oF may oeedr; nor shall this section prevent the disclosdre of any sueh information by the
Atterney Generdls atterney for the Commenwealth; or atterney for a county; ety or town to any federal
or state law-enforcement apthority that has restrictions geverning confidentiality and the use of sueh
formation similar to those contained 1 this subsection: however; sueh disclosdres may onby be made
as to information obtained after July 1, 1979.

E. Upon the failure of a person without lawful excuse to obey an investigative order under this
section; the Atterney Generdls attorney tor the Commenwealth; or atterhey for the counby; ey oF town
may initiate contempt proceedings A the circuit court that issued the order to held sueh person in
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civil or eriminal proceeding other than for the enforcement of this chapter and the remedies provided
hereln is empowered to issue a civil investigative demand. The provisions of § 59.1-9.10 shall apply
mutatis mutandis to civil investigative demands issued pursuant to this section.

§59.1-204. Individual action for damages or penalty.

A. Any person who suffers loss as the result of a violation of § 59.1-200 shall be entitled to initiate
an action to recover actual damages, or $500, whichever is greater. If the trier of fact finds that the
violation was willful, it may increase damages to an amount not exceeding three times the actual
damages sustained, or $1,000, whichever is greater.

B. Notwithstanding any other provision of law to the contrary, in addition to any damages awarded,
such person also may be awarded reasonable attorney's fees and court costs. If the trier of fact finds that
the violation was willful, such person shall be awarded reasonable attorney's fees and court costs in
addition to any damages awarded.

§59.1-204.1. Limitation of actions; tolling of limitation.

A. An individual action pursuant to § 59.1-204 for which the right to bring such action first accrues
on or after July 1, 1995, shall be commenced within two years after such accrual. The right to bring the
action shall be deemed to accrue as provided in § 8.01-230.

B. When any of the authorized government agencies files suit under this chapter, the time during
which such governmental suit and all appeals therefrom is pending shall not be counted as any part of
the period within which an action under § 59.1-204 shall be brought.

§59.1-206. Civil pendties; attorney's fees.

A. In any action brought under this chapter, if the court finds that a person has willfully engaged in
an act or practice in violation of § 59.1-200, er has willfully viclated the terms of any assurance of

comphianee; the Attorney General, the attorney for the Commonwealth, or the attorney for the
county, city, or town may recover for the I|terary fund, upon petition to the court, a civil penalty of not
more than $3;000 $2,500 per violation. Such attorney may also recover, upon petiti on to the court, court
costs, reasonable expenses incurred by the state or local agency in investigating and preparing the case
not to exceed $200 $1,000 per violation, and attorney's fees. Such expenses and attorney's fees shall be
paid into the general fund of the Commonweslth or of the county, city, or town which such attorney
represented. For purposes of this section, prima facie evidence of a willful violation may be shown
when the Attorney General, the attorney for the Commonwealth, or the attorney for the county, city, or
town notifies the alleged violator by certified mail that an act or practice is a violation of § 59.1-200,
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and the alleged violator, after receipt of said notice, continues to engage in the act or practice.

B. Any person who willfully violates the terms of an assurance of voluntary compliance or an
injunction issued under § 59.1-203 shall forfeit and pay to the literary fund a civil penalty of not more
than $5,000 per violation. For purposes of this section, the circuit court issuing an injunction shall retain
jurisdiction, and the cause shall be continued, and in such cases the Attorney General, the attorney for
the Commonwealth, or the attorney for the county, city, or town may petition for recovery of civil
penalties, attorney's fees, court costs for the Commonwealth, and reasonable expenses incurred by the
state or local agency in investigating and preparing the case for the Commonwealth or for the county,
city, or town represented. Such expenses shall not exceed the sum of $200 per violation. Such expenses
and attorney's fees shall be paid into the appropriate general fund as provided in subsection A of this
section.

C. Nothing in this section shall be construed as limiting the power of the court to punish as contempt
the violation of any order issued by the court, or as limiting the power of the court to enter other orders
under § 59.1-203 or § 59.1-205.

D. The right of trial by jury as provided by law shall be preserved in actions brought under this
section.

§59.1-207. Unintentiona violations.

In any case arising under this chapter, no liability shall be imposed upon a supplier who shows by a
preponderance of the evidence (i) that the act or practice aleged to be in violation of § 59.1-200 was an
act or practice of the manufacturer or distributor to the supplier over which the supplier had no control,
or (ii) that the alleged violation resulted from a bona fide error notwithstanding the maintenance of
procedures reasonably adopted to avoid a violation, provided, however, that nothing in this section shall
prevent the court from ordering restitution and payment of reasonable attorney's fees and court costs
pursuant to § 59.1-204 to individuals aggrieved as a result of an unintentional violation of §59.1-200.
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