
2019 RECONVENED SESSION

REENROLLED

1 VIRGINIA ACTS OF ASSEMBLY –– CHAPTER

2 An Act to amend and reenact §§ 38.2-3559 through 38.2-3562 of the Code of Virginia, relating to
3 health carriers; expedited reviews of adverse coverage determinations; exhaustion of internal
4 reviews; cancer patients.

5 [S 1161]
6 Approved

7 Be it enacted by the General Assembly of Virginia:
8 1. That §§ 38.2-3559 through 38.2-3562 of the Code of Virginia are amended and reenacted as
9 follows:

10 § 38.2-3559. Notice of right to external review.
11 A. A health carrier shall notify the covered person in writing of an adverse determination or final
12 adverse determination and the covered person's right to request an external review. The notice of the
13 right to request an external review shall include the following, or substantially similar, language: "We
14 have denied your request for the provision of or payment for a health care service or course of
15 treatment. You may have the right to have our decision reviewed by health care professionals who have
16 no association with us if our decision involved making a judgment as to the medical necessity,
17 appropriateness, health care setting, level of care, or effectiveness of the health care service or treatment
18 you requested by submitting a request for external review to the Commission."
19 B. The notice of the right to request an external review of an adverse determination shall include the
20 following statements informing the covered person that:
21 1. If the covered person has person's adverse determination involves (i) cancer or (ii) a medical
22 condition where the time frame for completion of an expedited internal appeal of an adverse
23 determination would seriously jeopardize the life or health of the covered person or would jeopardize the
24 covered person's ability to regain maximum function, the covered person or his authorized representative
25 may file a request for an expedited external review pursuant to § 38.2-3562;
26 2. If the adverse determination involves a denial of coverage based on a determination that the
27 recommended or requested health care service or treatment is experimental or investigational and the
28 covered person's treating physician certifies in writing that the recommended or requested health care
29 service or treatment would be significantly less effective if not promptly initiated, the covered person or
30 his authorized representative may file a request for an expedited external review pursuant to
31 § 38.2-3563;
32 3. If the covered person or his authorized representative files a request for an expedited internal
33 appeal with the health carrier, he may file at the same time a request for an expedited external review of
34 an adverse determination pursuant to § 38.2-3562 or 38.2-3563. The independent review organization
35 assigned to conduct the expedited external review will determine whether the covered person shall be
36 required to complete the expedited internal appeal prior to conducting the expedited external review; and
37 4. If the covered person or his authorized representative files a standard appeal with the health
38 carrier's internal appeal process, and the health carrier does not issue a written decision within 30 days
39 following the date the appeal requesting a review is filed and the covered person or his authorized
40 representative did not request or agree to a delay, the covered person or his authorized representative
41 may file a request for external review and shall be considered to have exhausted the health carrier's
42 internal appeal process.
43 C. The notice of the right to request an external review of a final adverse determination shall include
44 the following statements informing the covered person that:
45 1. If the covered person has a medical condition where the time frame for completion of a standard
46 external review would seriously jeopardize the life or health of the covered person or would jeopardize
47 the covered person's ability to regain maximum function, the covered person or his authorized
48 representative may file a request for an expedited external review pursuant to § 38.2-3562;
49 2. If the final adverse determination involves an admission, availability of care, continued stay, or
50 health care service for which the covered person received emergency services, but has not been
51 discharged from a facility, the covered person or his authorized representative may request an expedited
52 external review pursuant to § 38.2-3562; and
53 3. If the final adverse determination involves a denial of coverage based on a determination that the
54 recommended or requested health care service or treatment is experimental or investigational, the
55 covered person or his authorized representative may file a request for a standard external review
56 pursuant to § 38.2-3563; or if the covered person's treating physician certifies in writing that the
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57 recommended or requested health care service or treatment would be significantly less effective if not
58 promptly initiated, the covered person or his authorized representative may request an expedited external
59 review pursuant to subsection B of § 38.2-3563.
60 D. The health carrier shall include the standard and expedited external review procedures and any
61 forms with the notice of the right to an external review.
62 § 38.2-3560. Exhaustion of internal appeal process.
63 A. A request for an external review shall not be made until the covered person has exhausted the
64 health carrier's internal appeal process, provided that a covered person's exhaustion of the health
65 carrier's internal appeal process shall not be required if the adverse determination relates to the
66 treatment of a cancer of the covered person.
67 B. A covered person shall be considered to have exhausted the health carrier's internal appeal process
68 if the covered person or his authorized representative has filed an appeal requesting a review of an
69 adverse determination, and, except to the extent the covered person or his authorized representative
70 requested or agreed to a delay, has not received a written decision from the health carrier within 30 days
71 following the date the appeal was filed with the health carrier.
72 C. If a covered person or his authorized representative files a request for an expedited internal appeal
73 of an adverse determination with the health carrier, the covered person or his authorized representative is
74 deemed to have exhausted the internal appeal process and may file a request for an expedited external
75 review of the adverse determination at the same time. Upon receipt of a request for an expedited
76 external review of an adverse determination, the independent review organization conducting the external
77 review shall determine whether the covered person shall be required to complete the health carrier's
78 expedited internal appeal process before it conducts the expedited external review. The independent
79 review organization shall promptly notify the covered person and his authorized representative, if any, of
80 this determination, and either proceed with the expedited external review or wait until completion of the
81 internal expedited appeal process.
82 D. A request for an external review of an adverse determination may be made before the covered
83 person has exhausted the health carrier's internal appeal process whenever the health carrier agrees to
84 waive the exhaustion requirement. If the exhaustion requirement is waived, the covered person or his
85 authorized representative may file a request in writing for a standard external review.
86 § 38.2-3561. Standard external review.
87 A. Within 120 days after the date of receipt of a notice of the right to an external review of a final
88 adverse determination or an adverse determination if the internal appeal process has been deemed to be
89 exhausted or waived, a covered person or his authorized representative may file a request for an external
90 review in writing with the Commission. Within one business day after the date of receipt of a request
91 for external review, the Commission shall send a copy of the request to the health carrier.
92 B. Within five business days following the date of receipt of the external review request from the
93 Commission, the health carrier shall complete a preliminary review of the request to determine whether:
94 1. The individual is or was a covered person at the time the health care service was requested or, in
95 the case of a retrospective review, was a covered person at the time the health care service was
96 provided;
97 2. The health care service is a covered service, except as excluded for not meeting the health carrier's
98 requirements for medical necessity, appropriateness, health care setting, level of care, or effectiveness;
99 3. The covered person has exhausted or is deemed to have exhausted the health carrier's internal

100 appeal process, provided that a covered person's exhaustion of the health carrier's internal appeal
101 process shall not be required if the adverse determination relates to the treatment of a cancer of the
102 covered person; and
103 4. All the information and forms required to process the external review are complete.
104 C. Within one business day after completion of the preliminary review, the health carrier shall notify
105 in writing the Commission, the covered person, and his authorized representative, if any, whether the
106 request is complete and eligible for external review and, if ineligible, the reasons for ineligibility. If the
107 request is not complete, the notice shall include what information or materials are needed to make the
108 request complete. Such notice shall include a statement informing the covered person and his authorized
109 representative, if any, that the health carrier's determination of ineligibility may be appealed to the
110 Commission. If the health carrier makes an ineligibility determination, the Commission may determine
111 that a request is eligible for external review and require that it be referred for external review. In
112 making this determination, the Commission's decision shall be made in accordance with the terms of the
113 covered person's health benefit plan and the requirements of subsection B.
114 D. Within one business day after the date of receipt of the notice described in subsection C, the
115 Commission shall assign an independent review organization to conduct the external review and notify
116 in writing the health carrier, the covered person, and his authorized representative, if any, of the
117 request's eligibility and acceptance for external review and the name of the assigned independent review
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118 organization. The Commission shall include in such notice a statement that the covered person or his
119 authorized representative may submit in writing to the assigned independent review organization, within
120 five business days following the date of receipt, additional information that the independent review
121 organization shall consider when conducting the external review.
122 E. Within five business days after the date of receipt of the notice from the Commission, the health
123 carrier or its designee utilization review entity shall provide to the assigned independent review
124 organization the documents and any information considered in making the adverse determination or final
125 adverse determination. Failure by the health carrier or its utilization review entity to provide the
126 documents and information within the time specified shall not delay the conduct of the external review.
127 If the health carrier or its utilization review entity fails to provide the documents and information within
128 the time specified, the assigned independent review organization may terminate the external review and
129 make a decision to reverse the adverse determination or final adverse determination. Within one business
130 day after making such decision, the independent review organization shall notify the covered person, his
131 authorized representative, if any, the health carrier, and the Commission.
132 F. The assigned independent review organization shall review all of the information and documents
133 timely received from the health carrier and any other information submitted in writing by the covered
134 person or his authorized representative. The independent review organization is not required to, but may,
135 accept and consider information submitted late from the covered person or his authorized representative,
136 if any. Upon receipt of any information submitted by the covered person or his authorized
137 representative, the assigned independent review organization shall within one business day forward the
138 information to the health carrier.
139 G. Upon receipt of the information from the assigned independent review organization, the health
140 carrier may reconsider its adverse determination or final adverse determination. Reconsideration by the
141 health carrier of its adverse determination or final adverse determination shall not delay or terminate the
142 external review. The external review may only be terminated if the health carrier decides to reverse its
143 adverse determination or final adverse determination and provide coverage or payment for the health
144 care service. Within one business day after making the decision to reverse its adverse determination or
145 final adverse determination, the health carrier shall notify the covered person, his authorized
146 representative, if any, the assigned independent review organization, and the Commission in writing of
147 its decision. Upon receipt of the notice of the health carrier's decision to reverse its adverse
148 determination or final adverse determination, the assigned independent review organization shall
149 terminate the external review.
150 H. The assigned independent review organization, to the extent the information or documents are
151 available and the independent review organization considers them appropriate, shall also consider the
152 following in reaching a decision:
153 1. The covered person's medical records;
154 2. The attending health care professional's recommendation;
155 3. Consulting reports from appropriate health care professionals and other documents submitted by
156 the health carrier, covered person, his authorized representative, or the covered person's treating
157 provider;
158 4. The terms of coverage under the covered person's health benefit plan;
159 5. The most appropriate practice guidelines, which shall include applicable evidence-based standards
160 and may include any other practice guidelines developed by the federal government or national or
161 professional medical societies, boards, and associations;
162 6. Any applicable clinical review criteria developed and used by the health carrier or its designee
163 utilization review entity; and
164 7. The opinion of the independent review organization's clinical reviewer or reviewers after
165 considering the information or documents described in subdivisions 1 through 6 to the extent the
166 information or documents are available and the clinical reviewer or reviewers consider appropriate.
167 In reaching a decision, the assigned independent review organization shall not be bound by any
168 decisions or conclusions reached during the health carrier's utilization review process or the internal
169 appeal process.
170 I. Within 45 days after the date of receipt of the request for an external review, the assigned
171 independent review organization shall provide written notice of its decision to uphold or reverse the
172 adverse determination or the final adverse determination to the covered person, his authorized
173 representative, if any, the health carrier, and the Commission. The independent review organization shall
174 include in such notice: a general description of the reason for the request for external review; the date
175 the independent review organization received the assignment from the Commission to conduct the
176 external review; the date the external review was conducted; the date of its decision; the principal reason
177 or reasons for its decision, including what applicable, if any, evidence-based standards were a basis for
178 its decision; the rationale for its decision; and references to the evidence or documentation, including
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179 evidence-based standards, considered in reaching its decision.
180 J. Upon receipt of a notice reversing the adverse determination or final adverse determination, the
181 health carrier promptly shall approve the coverage.
182 § 38.2-3562. Expedited external review.
183 A. A covered person or his authorized representative may make a request for an expedited external
184 review with the Commission at the time the covered person receives:
185 1. An adverse determination if the adverse determination involves (i) cancer or (ii) a medical
186 condition of the covered person for which the time frame for completion of an expedited internal appeal
187 involving an adverse determination would seriously jeopardize the life or health of the covered person or
188 would jeopardize the covered person's ability to regain maximum function, and the covered person or his
189 authorized representative has filed a request for an expedited internal appeal of the adverse
190 determination; or
191 2. A final adverse determination if the covered person has (i) cancer or (ii) a medical condition
192 where the time frame for completion of a standard external review would seriously jeopardize the life or
193 health of the covered person or would jeopardize the covered person's ability to regain maximum
194 function, or if the final adverse determination concerns an admission, availability of care, continued stay,
195 or health care service for which the covered person received emergency services, but has not been
196 discharged from a facility.
197 B. Upon receipt of a request for an expedited external review, the Commission shall promptly send a
198 copy of the request to the health carrier. Promptly upon receipt of such request, the health carrier shall
199 determine whether the request meets the eligibility requirements in subsection B of § 38.2-3561. The
200 health carrier shall promptly notify the Commission, the covered person, and his authorized
201 representative, if any, of its eligibility determination. Such notice shall include a statement informing the
202 covered person and his authorized representative, if any, that the health carrier's determination of
203 ineligibility may be appealed to the Commission. If the health carrier makes an ineligibility
204 determination, the Commission may determine that a request is eligible for external review and require
205 that it be referred for external review. In making such determination, the Commission decision shall be
206 made in accordance with the terms of the covered person's health benefit plan and the requirements of
207 subsection B of § 38.2-3561.
208 Upon receipt of the notice that the request meets the eligibility requirements, the Commission shall
209 promptly assign an independent review organization to conduct the expedited external review. The
210 Commission shall promptly notify the health carrier of the name of the assigned independent review
211 organization.
212 C. Promptly upon receipt of the notice from the Commission of the name of the independent review
213 organization assigned, the health carrier or its designee utilization review entity shall provide or transmit
214 all necessary documents and information considered in making the adverse determination or final
215 adverse determination to the assigned independent review organization electronically, by telephone,
216 facsimile, or any other available expeditious method.
217 D. The assigned independent review organization, to the extent the information or documents are
218 available and the independent review organization considers them appropriate, shall also consider the
219 following in reaching a decision:
220 1. The covered person's pertinent medical records;
221 2. The attending health care professional's recommendation;
222 3. Consulting reports from appropriate health care professionals and other documents submitted by
223 the health carrier, covered person, his authorized representative, or the covered person's treating
224 provider;
225 4. The terms of coverage under the covered person's health benefit plan;
226 5. The most appropriate practice guidelines, which shall include evidence-based standards, and may
227 include any other practice guidelines developed by the federal government or national or professional
228 medical societies, boards, and associations;
229 6. Any applicable clinical review criteria developed and used by the health carrier or its designee
230 utilization review entity in making adverse determinations; and
231 7. The opinion of the independent review organization's clinical reviewer or reviewers after
232 considering the information and documents described in clauses 1 through 6 to the extent the
233 information and documents are available and the clinical reviewer or reviewers consider appropriate.
234 In reaching a decision, the assigned independent review organization is not bound by any decisions
235 or conclusions reached during the health carrier's utilization review process or internal appeal process.
236 E. As expeditiously as the covered person's medical condition or circumstances requires, but in no
237 event more than 72 hours after the date of receipt of an eligible request for an expedited external
238 review, the assigned independent review organization shall make a decision to uphold or reverse the
239 adverse determination or final adverse determination and notify the covered person, his authorized
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240 representative, if any, the health carrier, and the Commission. If such decision was not in writing, within
241 48 hours after the date of providing such decision, the assigned independent review organization shall
242 provide written confirmation of the decision to the covered person, his authorized representative, if any,
243 the health carrier, and the Commission and include the information set forth in subsection I of
244 § 38.2-3561.
245 F. Upon receipt of a decision reversing the adverse determination or final adverse determination, the
246 health carrier shall promptly approve the coverage.
247 G. An expedited external review shall not be available for retrospective adverse determinations or
248 retrospective final adverse determinations.
249 2. That an emergency exists and this act is in force from its passage.
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