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2019 SESSION

INTRODUCED

19102199D
HOUSE BILL NO. 2605
Offered January 9, 2019
A BILL to amend and reenact 88§ 19.2-298.01, 46.2-357, 46.2-391, 53.1-10, 53.1-67.6, 60.2-219, and
60.2-618 of the Code of Virginia; to amend the Code of Virginia by adding in Chapter 18 of Title
19.2 an article numbered 6, consisting of a section numbered 19.2-316.4, and by adding in Chapter
2 of Title 53.1 an article numbered 9, consisting of a section numbered 53.1-67.9; and to repeal
Articles 3 (8 19.2-316.1), 4 (8 19.2-316.2), and 5 (8§ 19.2-316.3) of Chapter 18 of Title 19.2 and
Articles 5 (8§ 53.1-67.1), 7 (8 53.1-67.7), and 8 (8§ 53.1-67.8) of Chapter 2 of Title 53.1 of the Code
of Virginia, relating to community corrections alternative program; establishment.

Patrons—Ward and Carr
Referred to Committee for Courts of Justice

Be it enacted by the General Assembly of Virginia:

1. That 88 19.2-298.01, 46.2-357, 46.2-391, 53.1-10, 53.1-67.6, 60.2-219, and 60.2-618 of the Code of
Virginia are amended and reenacted and that the Code of Virginia is amended by adding in
Chapter 18 of Title 19.2 an article numbered 6, consisting of a section numbered 19.2-316.4, and
by adding in Chapter 2 of Title 53.1 an article numbered 9, consisting of a section numbered
53.1-67.9, as follows:

§19.2-298.01. Use of discretionary sentencing guidelines.

A. In al felony cases, other than Class 1 felonies, the court shall (i) have presented to it the
appropriate discretionary sentencing guidelines worksheets and (ii) review and consider the suitability of
the applicable discretionary sentencing guidelines established pursuant to Chapter 8 (§ 17.1-800 et seq.)
of Title 17.1. Before imposing sentence, the court shall state for the record that such review and
consideration have been accomplished and shall make the completed worksheets a part of the record of
the case and open for inspection. In cases tried by a jury, the jury shall not be presented any
information regarding sentencing guidelines.

B. In any felony case, other than Class 1 felonies, in which the court imposes a sentence which is
either greater or less than that indicated by the discretionary sentencing guidelines, the court shall file
with the record of the case a written explanation of such departure.

C. In felony cases, other than Class 1 felonies, tried by a jury and in felony cases tried by the court
without a jury upon a plea of not guilty, the court shall direct a probation officer of such court to
prepare the discretionary sentencing guidelines worksheets. In felony cases tried upon a plea of guilty,
including cases which are the subject of a plea agreement, the court shall direct a probation officer of
such court to prepare the discretionary sentencing guidelines worksheets, or, with the concurrence of the
accused, the court and the attorney for the Commonwealth, the worksheets shall be prepared by the
attorney for the Commonwealth.

D. Except as provided in subsection E, discretionary sentencing guidelines worksheets prepared
pursuant to this section shall be subject to the same distribution as presentence investigation reports
prepared pursuant to subsection A of 8§ 19.2-299.

E. Following the entry of a final order of conviction and sentence in a felony case, the clerk of the
circuit court in which the case was tried shall cause a copy of such order or orders, the original of the
discretionary sentencing guidelines worksheets prepared in the case, and a copy of any departure
explanation prepared pursuant to subsection B to be forwarded to the Virginia Crimina Sentencing
Commission within five days. Similarly, the statement required by 88 19.2-295 and 19.2-303 and
regarding departure from or modification of a sentence fixed by a jury shall be forwarded to the
Virginia Criminal Sentencing Commission.

F. The failure to follow any or all of the provisions of this section or the failure to follow any or all
of the provisions of this section in the prescribed manner shall not be reviewable on appeal or the basis
of any other post-conviction relief.

G. The provisions of this section shall apply only to felony cases in which the offense is committed
on or after January 1, 1995, and for which there are discretionary sentencing guidelines. For purposes of
the discretionary sentencing guidelines only, a person sentenced to a beet camp Hacarceration program
pursuant to 8-192-316:1; a detention center incarceration program pursdant to 51023162 eF a
diversion center incarceraiion program pursdant to §—19.2-316:3 community corrections alternative
program pursuant to § 19.2-316.4 shall be deemed to be sentenced to a term of incarceration.

Article 6.
Community Corrections Alternative Program.
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§ 19.2-316.4. Eligibility for participation in community corrections alternative program; evaluation;
sentencing; withdrawal or removal from program; payment of costs.

A. As used in this article, unless the context requires a different meaning:

"Intractable behavior" means behavior that, in the determination of the Department of Corrections,
(i) indicates an inmate's unwillingness or inability to conform his behavior to that necessary to his
successful completion of the program or (ii) is so disruptive as to threaten the successful completion of
the program by other participants.

"Nonviolent felony" means any felony except those considered an "act of violence' pursuant to
§19.2-297.1 or any attempt to commit any of those crimes.

B. A defendant (i) who otherwise would have been sentenced to incarceration for a nonviolent felony
and whose identified risks and needs the court determines cannot be addressed by conventional
probation supervision or (ii) whose suspension of sentence would otherwise be revoked after a finding
that the defendant has violated the terms and conditions of probation for a nonviolent felony, may be
considered for commitment to a community corrections alternative program established under 8§
53.1-67.9 as follows:

1. Following conviction and prior to imposition of sentence or following a finding that the
defendant's probation should be revoked, upon motion of the defendant or the attorney for the
Commonwealth or upon the court's own motion, the court may order such defendant referred to the
Department of Corrections for a period not to exceed 45 days from the date of commitment for
evaluation and diagnosis by the Department to determine eligibility and suitability for participation in
the community corrections alternative program. The evaluation and diagnosis may be conducted by the
Department at any state or local correctional facility, probation, parole office, or other location deemed
appropriate by the Department. When a defendant who has not been charged with a new criminal
offense and who may be subject to a revocation of probation scores incarceration on the probation
violation guidelines and agrees to participate, the probation and parole officer, with the approval of the
court, may refer the defendant to the Department for such evaluation, for a period not to exceed 45
days.

2. Upon determination that (i) such commitment is in the best interest of the Commonwealth and the
defendant and (ii) facilities are available for the confinement of the defendant, the Department shall
recommend to the court in writing that the defendant be committed to the community corrections
alternative program. The Department shall have the final authority to determine an individual's
eligibility and suitability for the program.

3. Upon receipt of such a recommendation and a determination by the court that the defendant will
benefit from the community corrections alternative program and is capable of returning to society as a
productive citizen following successful completion of the program, and if the defendant would otherwise
be committed to the Department, the court (i) shall impose sentence, suspend the sentence, and place the
defendant on probation pursuant to this section or (ii) following a finding that the defendant has
violated the terms and conditions of his probation previously ordered, shall place the defendant on
probation pursuant to this section. Such probation shall be conditioned upon the defendant's entry into
and successful completion of the community corrections alternative program. The court shall order that,
upon successful completion of the program, the defendant shall be released from confinement and be
under probation supervision for a period of not less than one year. The court shall further order that
the defendant, prior to release from confinement, shall (a) make reasonable efforts to secure and
maintain employment; (b) comply with a plan of restitution or community service; (c) comply with a
plan for payment of fines, if any, and costs of court; and (d) undergo substance abuse treatment, if
necessary. The court may impose such other terms and conditions of probation as it deems appropriate
to be effective on the defendant's successful completion of the community corrections alternative
program. A sentence to the community corrections alternative program shall not be imposed in addition
to an active sentence to a state correctional facility.

4. Upon the defendant's (i) voluntary withdrawal from the community corrections alternative
program, (ii) removal from the program by the Department for intractable behavior, or (iii) failure to
comply with the terms and conditions of probation, the court shall cause the defendant to show cause
why his probation and suspension of sentence should not be revoked. Upon a finding that the defendant
voluntarily withdrew from the program, was removed from the program by the Department for
intractable behavior, or failed to comply with the terms and conditions of probation, the court may
revoke all or part of the probation and suspended sentence and commit the defendant as otherwise
provided in this chapter.

C. Any offender incarcerated for a nonviolent felony paroled under § 53.1-155 or mandatorily
released under § 53.1-159 and for whom probable cause that a violation of parole or of the terms and
conditions of mandatory release, other than the occurrence of a new felony or Class 1 or Class 2
misdemeanor, has been determined under 8 53.1-165, may be considered by the Parole Board for
commitment to a community corrections alternative program as established under § 53.1-67.9 as
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follows:

1. The Parole Board or its authorized hearing officer, with the violator's consent or upon receipt of
a defendant's written voluntary agreement to participate form from the probation and parole officer,
may order the violator to be evaluated and diagnosed by the Department of Corrections to determine
suitability for participation in the community corrections alternative program. The evaluation and
diagnosis may be conducted by the Department at any state or local correctional facility, probation or
parole office, or other location deemed appropriate by the Department.

2. Upon determination that (i) such commitment is in the best interest of the Commonwealth and the
violator and (ii) facilities are available for the confinement of the violator, the Department shall
recommend to the Parole Board in writing that the violator be committed to the community corrections
alternative program. The Department shall have the final authority to determine an individual's
eigibility and suitability for the program.

3. Upon receipt of such a recommendation and a determination by the Parole Board that the violator
will benefit from the program and is capable of returning to society as a productive citizen following
successful completion of the program and if the violator would otherwise be committed to the
Department, the Parole Board shall restore the violator to parole supervision conditioned upon entry
into and successful completion of the community corrections alternative program. The Parole Board
shall order that, upon successful completion of the program, the violator shall be placed under parole
supervision for a period of not less than one year. The Parole Board may impose such other terms and
conditions of parole or mandatory release as it deems appropriate to be effective on the defendant's
successful completion of the community corrections alternative program. The time spent in the program
shall not be counted as service of any part of a term of imprisonment for which he was sentenced upon
his conviction.

4. Upon the violator's (i) voluntary withdrawal from the program, (ii) removal from the program by
the Department for intractable behavior, or (iii) failure to comply with the terms and conditions of
parole or mandatory release, the Parole Board may revoke parole or mandatory release and recommit
the violator as provided in § 53.1-165.

D. A person sentenced pursuant to this article who receives payment for employment while in the
community corrections alternative program shall be required to pay an amount to be determined by the
Department of Corrections to defray the cost of his keep.

§ 46.2-357. Operation of motor vehicle or self-propelled machinery or equipment by habitual
offender prohibited; penalty; enforcement of section.

A. It shall be unlawful for any person determined or adjudicated an habitual offender to drive any
motor vehicle or self-propelled machinery or equipment on the highways of the Commonwealth while
the revocation of the person's driving privilege remains in effect. However, the revocation determination
shall not prohibit the person from operating any farm tractor on the highways when it is necessary to
move the tractor from one tract of land used for agricultural purposes to another tract of land used for
agricultural purposes, provided that the distance between the said tracts of land is no more than five
miles.

B. Except as provided in subsection D, any person found to be an habitual offender under this
article, who is thereafter convicted of driving a motor vehicle or self-propelled machinery or equipment
in the Commonwealth while the revocation determination is in effect, shall be punished as follows:

1. If such driving does not of itself endanger the life, limb, or property of another, such person shall
be guilty of a Class 1 misdemeanor punishable by a mandatory minimum term of confinement in jail of
10 days except in cases wherein such operation is necessitated in situations of apparent extreme
emergency that require such operation to save life or limb, the sentence, or any part thereof, may be
suspended.

2. If such driving of itself endangers the life, limb, or property of another or takes place while such
person is in violation of 88 18.2-36.1, 18.2-51.4, 18.2-266 or § 46.2-341.24, irrespective of whether the
driving of itself endangers the life, limb or property of another and the person has been previously
convicted of a violation of 8§ 18.2-36.1, 18.2-51.4, 18.2-266 or § 46.2-341.24, such person shall be
guilty of a felony punishable by confinement in a state correctional facility for not less than one year
nor more than five years, one year of which shall be a mandatory minimum term of confinement or, in
the discretion of the jury or the court trying the case without a jury, by mandatory minimum
confinement in jail for a period of 12 months. However, in cases wherein such operation is necessitated
in situations of apparent extreme emergency that require such operation to save life or limb, the
sentence, or any part thereof, may be suspended. For the purposes of this section, an offense in violation
of a valid local ordinance, or law of any other jurisdiction, which ordinance or law is substantialy
similar to any provision of law herein shall be considered an offense in violation of such provision of
law.

3. If the offense of driving while a determination as an habitual offender is in effect is a second or
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subsequent such offense, such person shall be punished as provided in subdivision 2 of this subsection,
irrespective of whether the offense, of itself, endangers the life, limb, or property of another.

C. For the purpose of enforcing this section, in any case in which the accused is charged with
driving a motor vehicle or self-propelled machinery or equipment while his license, permit, or privilege
to drive is suspended or revoked or is charged with driving without a license, the court before hearing
the charge shall determine whether the person has been determined an habitual offender and, by reason
of this determination, is barred from driving a motor vehicle or self-propelled machinery or equipment
on the highways in the Commonwealth. If the court determines the accused has been determined to be
an habitual offender and finds there is probable cause that the alleged offense under this section is a
felony, it shall certify the case to the circuit court of its jurisdiction for trial.

D. Notwithstanding the provisions of subdivisions 2 and 3 of subsection B, following conviction and
prior to imposition of sentence with the consent of the defendant, the court may order the defendant to
be evaluated for and to participate in the Beet Gamp Hacarceration Program pursuant to §-19.2-316.1; or
the Detention GCenter lncarceration Program pursuant to 8-19:2-3162; or the Diversion GCenter
Hcarceration Program pursuant to 8-19.2-316.3 community corrections alternative program pursuant to
§ 19.2-316.4.

§ 46.2-391. Revocation of license for multiple convictions of driving while intoxicated; exception;
petition for restoration of privilege.

A. The Commissioner shall forthwith revoke and not thereafter reissue for three years the driver's
license of any person on receiving a record of the conviction of any person who (i) is adjudged to be a
second offender in violation of the provisions of subsection A of 8§ 46.2-341.24 (driving a commercial
motor vehicle under the influence of drugs or intoxicants), or § 18.2-266 (driving under the influence of
drugs or intoxicants), if the subsequent violation occurred within 10 years of the prior violation, or (ii)
is convicted of any two or more offenses of § 18.2-272 (driving while the driver's license has been
forfeited for a conviction under 8 18.2-266) if the second or subsequent violation occurred within 10
years of the prior offense. However, if the Commissioner has received a copy of a court order
authorizing issuance of a restricted license as provided in subsection E of § 18.2-271.1, he shall proceed
as provided in the order of the court. For the purposes of this subsection, an offense in violation of a
valid local ordinance, or law of any other jurisdiction, which ordinance or law is substantialy similar to
any provision of Virginia law herein shall be considered an offense in violation of such provision of
Virginia law. Additionally, in no event shall the Commissioner reinstate the driver's license of any
person convicted of a violation of § 18.2-266, or of a substantialy similar valid local ordinance or law
of another jurisdiction, until receipt of notification that such person has successfully completed an
alcohol safety action program if such person was required by court order to do so unless the requirement
for completion of the program has been waived by the court for good cause shown. A conviction
includes a finding of not innocent in the case of a juvenile.

B. The Commissioner shall forthwith revoke and not thereafter reissue the driver's license of any
person after receiving a record of the conviction of any person (i) convicted of a violation of § 18.2-36.1
or 18.2-51.4 or a felony violation of 8 18.2-266 or (ii) convicted of three offenses arising out of separate
incidents or occurrences within a period of 10 years in violation of the provisions of subsection A of
§ 46.2-341.24 or 18.2-266, or a substantially similar ordinance or law of any other jurisdiction, or any
combination of three such offenses. A conviction includes a finding of not innocent in the case of a
juvenile.

C. Any person who has had his driver's license revoked in accordance with subsection B of this
section may petition the circuit court of his residence, or, if a nonresident of Virginia, any circuit court:

1. For restoration of his privilege to drive a motor vehicle in the Commonwealth after the expiration
of five years from the date of his last conviction. On such petition, and for good cause shown, the court
may, in its discretion, restore to the person the privilege to drive a motor vehicle in the Commonwealth
on condition that such person install an ignition interlock system in accordance with § 18.2-270.1 on all
motor vehicles, as defined in 8§ 46.2-100, owned by or registered to him, in whole or in part, for a
period of at least six months, and upon whatever other conditions the court may prescribe, subject to the
provisions of law relating to issuance of driver's licenses, if the court is satisfied from the evidence
presented that: (i) at the time of his previous convictions, the petitioner was addicted to or
psychologically dependent on the use of alcohol or other drugs; (i) a the time of the hearing on the
petition, he is no longer addicted to or psychologically dependent on the use of alcohol or other drugs,
and (iii) the defendant does not congtitute a threat to the safety and welfare of himself or others with
regard to the driving of a motor vehicle. However, prior to acting on the petition, the court shall order
that an evaluation of the person, to include an assessment of his degree of alcohol abuse and the
appropriate treatment therefor, if any, be conducted by a Virginia Alcohol Safety Action Program and
recommendations therefrom be submitted to the court, and the court shall give the recommendations
such weight as the court deems appropriate. The court may, in lieu of restoring the person's privilege to
drive, authorize the issuance of a restricted license for a period not to exceed five years in accordance
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with the provisions of § 18.2-270.1 and subsection E of § 18.2-271.1. The court shall notify the
Virginia Alcohol Safety Action Program which shall during the term of the restricted license monitor the
person's compliance with the terms of the restrictions imposed by the court. Any violation of the
restrictions shall be reported to the court, and the court may then modify the restrictions or revoke the
license.

2. For a restricted license to authorize such person to drive a motor vehicle in the Commonwealth in
the course of his employment and to drive a motor vehicle to and from his home to the place of his
employment after the expiration of three years from the date of his last conviction. The court may order
that a restricted license for such purposes be issued in accordance with the procedures of subsection E
of § 18.2-271.1, if the court is satisfied from the evidence presented that (i) at the time of the previous
convictions, the petitioner was addicted to or psychologically dependent on the use of acohol or other
drugs; (i) at the time of the hearing on the petition, he is no longer addicted to or psychologicaly
dependent on the use of alcohol or such other drugs; and (iii) the defendant does not constitute a threat
to the safety and welfare of himself and others with regard to the driving of a motor vehicle. The court
shall prohibit the person to whom a restricted license is issued from operating a motor vehicle that is
not equipped with a functioning, certified ignition interlock system during al or any part of the term for
which the restricted license is issued, in accordance with the provisions set forth in § 18.2-270.1.
However, prior to acting on the petition, the court shall order that an evaluation of the person, to
include an assessment of his degree of acohol abuse and the appropriate treatment therefor, if any, be
conducted by a Virginia Alcohol Safety Action Program and recommendations therefrom be submitted
to the court, and the court shall give the recommendations such weight as the court deems appropriate.
The Virginia Alcohol Safety Action Program shall during the term of the restricted license monitor the
person's compliance with the terms of the restrictions imposed by the court. Any violation of the
restrictions shall be reported to the court, and the court may then modify the restrictions or revoke the
license.

The ignition interlock system installation requirement under subdivisions 1 and 2 of this subsection
need only be satisfied once as to any single revocation under subsection B of this section for any person
seeking restoration under subdivision 1 following the granting of a restricted license under subdivision 1
or 2.

D. Any person convicted of driving a motor vehicle or any self-propelled machinery or equipment (i)
while his license is revoked pursuant to subsection A or B or (ii) in violation of the terms of a restricted
license issued pursuant to subsection C shall, provided such revocation was based on at least one
conviction for an offense committed after July 1, 1999, be punished as follows:

1. If such driving does not of itself endanger the life, limb, or property of another, such person shall
be guilty of a Class 1 misdemeanor punishable by a mandatory minimum term of confinement in jail of
10 days except in cases wherein such operation is necessitated in situations of apparent extreme
emergency that require such operation to save life or limb, the sentence, or any part thereof, may be
suspended.

2. a If such driving (i) of itself endangers the life, limb, or property of another or (ii) takes place
while such person is in violation of 88 18.2-36.1, 18.2-51.4, 18.2-266, subsection A of 8§ 46.2-341.24, or
a substantially similar law or ordinance of another jurisdiction, irrespective of whether the driving of
itself endangers the life, limb or property of another and the person has been previously convicted of a
violation of 88§ 18.2-36.1, 18.2-51.4, 18.2-266, subsection A of § 46.2-341.24, or a substantialy similar
local ordinance, or law of another jurisdiction, such person shall be guilty of a felony punishable by
confinement in a state correctional facility for not less than one year nor more than five years, one year
of which shall be a mandatory minimum term of confinement or, in the discretion of the jury or the
court trying the case without a jury, by mandatory minimum confinement in jail for a period of 12
months and no portion of such sentence shall be suspended or run concurrently with any other sentence.

b. However, in cases wherein such operation is necessitated in situations of apparent extreme
emergency that require such operation to save life or limb, the sentence, or any part thereof, may be
suspended.

3. If any such offense of driving is a second or subsequent violation, such person shall be punished
as provided in subdivision 2 of this subsection, irrespective of whether the offense, of itself, endangers
the life, limb, or property of another.

E. Notwithstanding the provisions of subdivisions 2 and 3 of subsection D, following conviction and
prior to imposition of sentence with the consent of the defendant, the court may order the defendant to
be evaluated for and to participate in the Boeet Camp Hreareeration Program pursdant to 8-19.2-316:1; ofF
the Detention Center lncarceration Program pursuant to §-19.2-3162. or the Diversion Center
Hrearceration Program pursuant to §-19.2-316.3 community corrections alternative program pursuant to
§ 19.2-316.4.

F. Any period of driver's license revocation imposed pursuant to this section shall not begin to expire
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until the person convicted has surrendered his license to the court or to the Department of Motor
Vehicles.

G. Nothing in this section shall prohibit a person from operating any farm tractor on the highways
when it is necessary to move the tractor from one tract of land used for agricultural purposes to another
such tract of land when the distance between the tracts is no more than five miles.

H. Any person who operates a motor vehicle or any self-propelled machinery or equipment (i) while
his license is revoked pursuant to subsection A or B, or (ii) in violation of the terms of a restricted
license issued pursuant to subsection C, where the provisions of subsection D do not apply, shall be
guilty of a violation of § 18.2-272.

§53.1-10. Powers and duties of Director.

The Director shall be the chief executive officer of the Department and shall have the following
duties and powers:

1. To supervise and manage the Department and its system of state correctional facilities;

2. To implement the standards and goals of the Board as formulated for local and community
correctional programs and facilities and lock-ups;

3. To employ such personnel and develop and implement such programs as may be necessary to
carry out the provisions of this title, subject to Chapter 29 (8 2.2-2900 et seq.) of Title 2.2, and within
the limits of appropriations made therefor by the General Assembly;

4. To establish and maintain a general system of schools for persons committed to the institutions
and community-based programs for adults as set forth in §§-53.1-647 and 53:1-64.8 53.1-67.9. Such
system shall include, as applicable, elementary, secondary, postsecondary, career and technical education,
adult, and special education schools.

a The Director shall employ a Superintendent who will oversee the operation of educational and
vocational programs in all institutions and community-based programs for adults as set forth in
8§88 53.1-677 and 53-1-6/48 53.1-67.9 operated by the Department. The Department shall be designated
as a local education agency (LEA) but shall not be eligible to receive state funds appropriated for direct
aid to public education.

b. When the Department employs a teacher licensed by the Board of Education to provide instruction
in the schools of the correctional centers, the Department of Human Resource Management shall
establish salary schedules for the teachers which endeavor to be competitive with those in effect for the
school division in which the correctional center is located.

c. The Superintendent shall develop a functional literacy program for inmates testing below a
selected grade level, which shall be at least at the twelfth grade level. The program shall include
guidelines for implementation and test administration, participation requirements, criteria for satisfactory
completion, and a strategic plan for encouraging enrollment at an institution of higher education or an
accredited vocational training program or other accredited continuing education program.

d. For the purposes of this section, the term "functional literacy” shal mean those educational skills
necessary to function independently in society, including, but not limited to, reading, writing,
comprehension, and arithmetic computation.

e. In evauating a prisoner's educational needs and abilities pursuant to § 53.1-32.1, the
Superintendent shall create a system for identifying prisoners with learning disabilities.

5. a To make and enter into all contracts and agreements necessary or incidental to the performance
of the Department's duties and the execution of its powers under this title, including, but not limited to,
contracts with the United States, other states, and agencies and governmental subdivisions of this
Commonwealth, and contracts with corporations, partnerships, or individuals which include, but are not
limited to, the purchase of water or wastewater treatment services or both as necessary for the expansion
or construction of correctional facilities, consistent with applicable standards and goals of the Board,;

b. Notwithstanding the Director's discretion to make and enter into all contracts and agreements
necessary or incidental to the performance of the Department's duties and the execution of its powers
under this title, upon determining that it shall be desirable to contract with a public or private entity for
the provision of community-based residential services pursuant to Chapter 5 (8 53.1-177 et seq.), the
Director shall notify the local governing body of the jurisdiction in which the facility is to be located of
the proposal and of the facility's proposed location and provide notice, where requested, to the chief
law-enforcement officer for such locality when an offender is placed in the facility at issue;

c. Notwithstanding the Director's discretion to make and enter into al contracts and agreements
necessary or incidental to the performance of the Department's duties and the execution of its powers
under this title, upon determining that it is necessary to transport Virginia prisoners through or to
another state and for other states to transport their prisoners within the Commonwealth, the Director may
execute reciprocal agreements with other states corrections agencies governing such transports that shall
include provisions allowing each state to retain authority over its prisoners while in the other state.

6. To accept, hold and enjoy gifts, donations and beguests on behalf of the Department from the
United States government and agencies and instrumentalities thereof, and any other source, subject to the
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approval of the Governor. To these ends, the Director shall have the power to comply with such
conditions and execute such agreements as may be necessary, convenient or desirable, consistent with
applicable standards and goals of the Board;

7. To collect data pertaining to the demographic characteristics of adults, and juveniles who are
adjudicated as adults, incarcerated in state correctional institutions, including, but not limited to, the race
or ethnicity, age, and gender of such persons, whether they are a member of a criminal gang, and the
types of and extent to which health-related problems are prevalent among such persons. Beginning July
1, 1997, such data shall be collected, tabulated quarterly, and reported by the Director to the Governor
and the General Assembly at each regular session of the General Assembly thereafter. The report shall
be submitted as provided in the procedures of the Division of Legidative Automated Systems for the
processing of legidative documents and reports;

8. To make application to the appropriate state and federal entities so as to provide any prisoner who
is committed to the custody of the state a Department of Motor Vehicles approved identification card
that would expire 90 days from issuance, a copy of his birth certificate if such person was born in the
Commonwealth, and a social security card from the Social Security Administration;

9. To forward to the Commonwealth's Attorneys Services Council, updated on a monthly basis, a list
of al identified criminal gang members incarcerated in state correctiona ingtitutions. The list shall
contain identifying information for each criminal gang member, as well as his criminal record;

10. To give notice, to the attorney for the Commonwealth prosecuting a defendant for an offense that
occurred in a state correctional facility, of that defendant's known gang membership. The notice shall
contain identifying information for each criminal gang member as well as his criminal record;

11. To designate employees of the Department with internal investigations authority to have the same
power as a sheriff or a law-enforcement officer in the investigation of allegations of criminal behavior
affecting the operations of the Department. Such employees shall be subject to any minimum training
standards established by the Department of Criminal Justice Services under §  9.1-102 for
law-enforcement officers prior to exercising any law-enforcement power granted under this subdivision.
Nothing in this section shall be construed to grant the Department any authority over the operation and
security of local jails not specified in any other provision of law. The Department shal investigate
alegations of criminal behavior in accordance with a written agreement entered into with the
Department of State Police. The Department shall not investigate any action falling within the authority
vested in the Office of the State Inspector General pursuant to Chapter 3.2 (8§ 2.2-307 et seq.) of Title
2.2 unless specifically authorized by the Office of the State Inspector General;

12. To enforce and direct the Department to enforce regulatory policies promulgated by the Board
prohibiting the possession of obscene materials, as defined in Article 5 (8 18.2-372 et seq.) of Chapter 8
of Title 18.2, by prisoners incarcerated in state correctional facilities;, and

13. To develop and administer a survey of each correctiona officer, as defined in § 53.1-1, who
resigns, is terminated, or is transitioned to a position other than correctiona officer for the purpose of
evaluating employment conditions and factors that contribute to or impede the retention of correctional
officers.

§53.1-67.6. Minimum programs.

The Statewide Community-Based Corrections System shall include, but not be limited to, the
following programs, services and facilities: regular and intensive probation supervision, regular and
intensive parole supervision for those state-responsible offenders sentenced for an offense committed
prior to January 1, 1995, home/electronic incarceration, eiversion ecenter incarceration; beet camp
Hhearceration; detention ecenter incarceration community corrections alternative programs, work release,
pre-release centers, probation-violator and parole-violator centers, halfway houses and, for selected
offenders, drug testing and treatment. The programs, facilities, and services required under this article
shall be made available to each judicia circuit, but the manner in which such are provided shall be
determined by the Beard Director. Additional programs, services, and facilities may be established by
the Beoard Director.

Article 9.
Community Corrections Alternative Program.

8§ 53.1-67.9. Establishment of community corrections alternative program; supervision upon
completion.

The Department is authorized to establish and maintain a system of residential community
corrections alternative facilities for probationers and parolees whose identified risks and needs cannot
be addressed by conventional probation or parole supervision and who are committed to the Department
under § 19.2-316.4. The program shall include components for providing access to counseling, substance
abuse testing and treatment, remedial education, and career and occupational assessment; providing
assistance in securing and maintaining employment; ensuring compliance with terms and conditions of
probation or parole; ensuring restitution and performance of community service; payment of fines, if
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any, and costs of court; and providing other programs that will assist the probationer or parolee in
returning to society as a productive citizen. The Department shall perform risk and needs assessments to
establish a case plan for each probationer or parolee determining the appropriate program components
and program duration for that probationer or parolee.

Upon completion of the program, the probationer or parolee shall be released from confinement and
remain on probation or parole for a period of one year or for such other longer period as may be
specified by the sentencing court or Parole Board. As a condition of such probation or parole following
the community corrections alternative component, a probationer's or parolee's successful participation in
employment, career and technical education, or other educational or treatment programs may be
required.

Probation officers assigned to the program shall be authorized by the judges of the circuit court of
the county or city in which the position is assigned. Any officer so appointed shall have the same
powers and duties as specified in § 53.1-145, and such appointment shall be valid in any judicial circuit
in the Commonwealth.

§60.2-219. Services not included in term " employment.” .

The term "employment" shall not include:

1. Service performed in the employ of the United States government or of any instrumentality of the
United States which is wholly or partially owned by the United States or which is exempt from the tax
imposed by § 3301 of the Federa Internal Revenue Code by virtue of any provision of law which
specifically refers to such section (or the corresponding section of prior law) in granting such exemption;

2. Service with respect to which unemployment compensation is payable under an unemployment
compensation system established by an act of Congress, including service performed after June 30,
1939, for an employer determined to be subject to the Railroad Unemployment Insurance Act (45 U.S.C.
8 351 et seq.) by the agency or agencies empowered to make such determination by an act of Congress,
and service as an employer representative determined to be subject to such act by such agency or
agencies. The Commission is hereby authorized and directed to enter into agreements with the proper
agencies under such act of Congress, which agreements shall become effective 10 days after publication
thereof, in the manner provided in 8 60.2-111 for general rules, to provide reciprocal treatment to
individuals who have, after acquiring potential rights to benefits under this title, acquired rights to
unemployment compensation under such act of Congress, or who have, after acquiring potential rights to
unemployment compensation under such act of Congress, acquired rights to benefits under this title;

3. Agricultural labor as defined in § 60.2-201 except as provided for in § 60.2-214;

4. Domestic service in a private home, local college club or local chapter of a college fraternity or
sorority except as provided for in § 60.2-215;

5. Service performed on or in connection with a vessel or aircraft not an American vessel or
American aircraft by an employee, if the employee is employed on and in connection with such vessel
or aircraft when outside the United States;

6. Service performed by an individual in, or as an officer or member of the crew of, a vessel while it
is engaged in the catching, taking, harvesting, cultivating or farming of any kind of fish, shellfish,
crustacea, sponges, seaweeds or other aguatic forms of animal and vegetable life, including service
performed by any such individua as an ordinary incident to any such activity, except (i) service
performed in connection with the catching or taking of salmon or halibut for commercial purposes and
(ii) service performed on or in connection with a vessel of more than 10 net tons, determined in the
manner provided for determining the register tonnage of merchant vessels under the laws of the United
States;

6a. Service performed by an individual on a boat engaged in catching fish or other forms of aquatic
life under an arrangement with the owner or operator of such boat pursuant to which:

a. Such individual does not receive any cash remuneration, other than as provided in subdivision b;

b. Such individual receives a share of the boat's, or the boats in the case of a fishing operation
involving more than one boat, catch of fish or other forms of aguatic animal life, or a share of the
proceeds from the sale of such catch; and

¢. The amount of such individual's share depends on the amount of the boat's, or the boats in the
case of a fishing operation involving more than one boat, catch of fish or other forms of aguatic animal
life, but only if the operating crew of such boat, or each boat from which the individua receives a share
in the case of a fishing operation involving more than one boat is normally made up of fewer than 10
individuals;

7. Service performed by an individual in the employ of his son, daughter, or spouse and service
performed by a child under the age of 21 in the employ of his father or mother;

8. Service performed in any calendar quarter in the employ of any organization exempt from income
tax (i) under 8§ 501(a) of the Federal Interna Revenue Code (26 U.S.C.), other than an organization
described in 8 401(a) of such Code, or (ii) under 8 521 of the Federal Internal Revenue Code, if the
remuneration for such service is less than $50;
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9. Service performed in the employ of a school or ingtitution of higher education, if such service is
performed by a student who is enrolled and is regularly attending classes at such school or institution;

10. Service performed as a student nurse in the employ of a hospital or a nurses training school by
an individual who is enrolled and is regularly attending classes in a nurses training school chartered or
approved pursuant to state law;

11. Service performed as an intern in the employ of a hospital by an individual who has completed a
four-year course in a medica school chartered or approved pursuant to state law;

12. Service performed by an individua for an employing unit as an insurance agent or as an
insurance solicitor, if al such service performed by such individual for such employing unit is
performed for remuneration solely by way of commission;

13. Service performed by an individual for an employing unit as a real estate salesman, if all such
service performed by such individual for such employing unit is performed for remuneration solely by
way of commission;

14. Service covered by an arrangement between the Commission and the agency charged with the
administration of any other state or federa unemployment compensation law pursuant to which all
services performed by an individual for an employing unit during the period covered by such employing
unit's duly approved election are deemed to be performed entirely within such agency's state or under
such federal law;

15. Service performed by an individual for an employing unit as an agent in the wholesae
distribution and sale of gasoline and other petroleum products, if al such service performed by such
individual for such employing unit is performed for remuneration solely by way of commission;

16. Service not in the course of the employer's trade or business performed in any calendar quarter
by an employee, unless the cash remuneration paid for such service is $50 or more and such service is
performed by an individual who is regularly employed by such employer to perform such service. For
the purposes of this subdivision, an individual shall be deemed to be regularly employed by an employer
during a calendar quarter only if (i) on each of some 24 days during such quarter such individual
performs for such employer for some portion of the day service not in the course of the employer's trade
or business, or (ii) such individua was regularly employed, as determined under clause (i) of this
subdivision, by such employer in the performance of such service during the preceding calendar quarter;

17. a. Service performed by an individual who is enrolled a a nonprofit or public educational
ingtitution which normally maintains a regular faculty and curriculum and normally has a regularly
organized body of students in attendance at the place where its educational activities are carried on. In
order for such services to be excluded from "employment":

(1) The individual shall be enrolled as a student in a full-time program,

(2) The program shall be taken for credit at such institution,

(3) The program combines academic instruction with work experience, and

(4) Such service shall be an integral part of such program.

b. Such ingtitution shall certify to the employer that subdivisions 17 a (1) through 17 a (4) have been
met.

c. This subdivision shall not apply to service performed in a program established for or on behalf of
an employer or group of employers;

18. Service performed in the employ of a hospital, if such service is performed by a patient of the
hospital, as defined in § 60.2-221;

19. Services provided by an individual pursuant to an agreement among the service recipient, a
public human services agency as defined in § 15.2-2811, and such individual to an eligible service
recipient in his own home or the home of the service provider, unless coverage of such services is
required by the provisions of § 3304(a)(6)(A) of the Federal Unemployment Tax Act;

20. Services performed by an individual as a "direct seller" provided that:

a. Such person:

(1) Is engaged in the trade or business of selling, or soliciting the sale of, consumer products to any
buyer on a buy-sell basis, a deposit-commission basis, or any similar basis which the Secretary of the
Treasury prescribes by regulations for resale by the buyer or any other person in the home or otherwise
than in a permanent retail establishment;

(2) Is engaged in the trade or business of selling, or soliciting the sale of, consumer products to a
consumer in the home or otherwise than in a permanent retail establishment; or

(3) Is engaged in the trade or business of the delivery or distribution of newspapers or shopping
news (including any delivery services directly related to such trade or business).

b. Substantially al of the remuneration for the services performed as a direct seller, whether or not
paid in cash, is directly related to sales or output, including the performances of services, rather than to
the number of hours worked:;

c. The services performed by the person are performed pursuant to a written contract between such
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person and the person for whom the services are performed and such contract provides that the person
will not be treated as an employee with respect to such services for federal tax purposes;

21. Service performed after July 1, 1984, by an individua as a taxicab driver, or as a driver of an
executive sedan as defined in § 46.2-2000, provided the Commission is furnished evidence that such
individua is excluded from taxation by the Federal Unemployment Tax Act;

22. Services performed by an individual as a "contract carrier courier driver” provided the
Commission is furnished evidence that such individual is excluded from taxation by the Federal
Unemployment Tax Act;

23. Services performed by a full-time student in the employ of an organized camp if:

a Such camp:

(1) Did not operate for more than seven months in the calendar year and did not operate for more
than seven months in the preceding calendar year; or

(2) Had average gross receipts for any six months in the preceding caendar year which were not
more than 33- 1/3 percent of its average gross receipts for the other six months in the preceding
calendar year; and

b. Such full-time student performed services in the employ of such camp for less than 13 calendar
weeks in such calendar year;

24. Services performed by an individual as a court reporter for an employing unit if al such service
performed by the individual for the employing unit is performed for remuneration solely by way of
commission;

25. Services performed by an individual as a cosmetologist or as a barber provided the Commission
is furnished evidence that such individual is excluded from taxation by the Federal Unemployment Tax
Act;

26. Services performed by a licensed clinical social worker as defined in § 54.1-3700, licensed
psychologist as defined in 8 54.1-3600, licensed professional counselor as defined in 8§ 54.1-3500,
licensed psychiatrist, or licensed marriage and family therapist as defined in 8§ 54.1-3500, if such
individual:

a. Operates under a contract specifying that the individual is free from control or direction over the
performance of such services,

b. Is licensed in the Commonwealth to perform independent clinical services,

c. Is compensated solely by way of fees charged for services rendered by such individual; and

d. Has a valid business license issued by the locality in which such individua performs such
services;, and

27. Services performed by an inmate for a pena or custodial institution or while participating in the
Diversion Center Hneareceration Program pursuant to §-19.2-316:3 community corrections alternative
program pursuant to § 19.2-316.4.

§ 60.2-618. Disqualification for benefits.

An individual shall be disgualified for benefits upon separation from the last employing unit for
whom he has worked 30 days or 240 hours or from any subsequent employing unit:

1. (Effective until January 1, 2021) For any week benefits are clamed until he has performed
services for an employer (i) during 30 days, whether or not such days are consecutive, or (ii) for 240
hours, and subsequently becomes totally or partially separated from such employment, if the
Commission finds such individual is unemployed because he left work voluntarily without good cause.

If (@) at the time of commencing employment with such employing unit an individual is enrolled in
an accredited academic program of study provided by an institution of higher education for students that
have been awarded a baccalaureate degree, which academic program culminates in the awarding of a
master's, doctoral, or professiona degree; (b) the individua's employment with such employing unit
commenced and ended during the period between spring and fall semesters of the academic program in
which the individual is enrolled; and (c) the individua returned to such academic program following his
separation from such employing unit, there shall be a rebuttable presumption that the individual |eft
work voluntarily.

As used in this chapter, "good cause” shal not include (1) voluntarily leaving work with an
employer to become self-employed or (2) voluntarily leaving work with an employer to accompany or to
join his or her spouse in a new locality, except where an individual leaves employment to accompany a
spouse to the location of the spouse's new duty assignment if (A) the spouse is on active duty in the
military or naval services of the United States; (B) the spouse's relocation to a new military-related
assignment is pursuant to a permanent change of station order; (C) the location of the spouse's new duty
assignment is not readily accessible from the individual's place of employment; and (D) except for
members of the Virginia National Guard relocating to a new assignment within the Commonwealth, the
spouse's new duty assignment is located in a state that, pursuant to statute, does not deem a person
accompanying a military spouse as a person leaving work voluntarily without good cause. An individual
shall not be deemed to have voluntarily left work solely because the separation was in accordance with
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a seniority-based policy.

1. (Effective January 1, 2021) For any week benefits are claimed until he has performed services for
an employer (i) during 30 days, whether or not such days are consecutive, or (ii) for 240 hours, and
subsequently becomes totally or partialy separated from such employment, if the Commission finds such
individual is unemployed because he left work voluntarily without good cause.

If (@) at the time of commencing employment with such employing unit an individual is enrolled in
an accredited academic program of study provided by an institution of higher education for students that
have been awarded a baccalaureate degree, which academic program culminates in the awarding of a
master's, doctoral, or professiona degree; (b) the individual's employment with such employing unit
commenced and ended during the period between spring and fall semesters of the academic program in
which the individual is enrolled; and (c) the individual returned to such academic program following his
separation from such employing unit, there shall be a rebuttable presumption that the individual left
work voluntarily.

As used in this chapter, "good cause” shall not include (1) voluntarily leaving work with an
employer to become self-employed or (2) voluntarily leaving work with an employer to accompany or to
join his or her spouse in a new locality. An individual shall not be deemed to have voluntarily left work
solely because the separation was in accordance with a seniority-based policy.

2. a. For any week benefits are claimed until he has performed services for an employer (i) during
30 days, whether or not such days are consecutive, or (ii) for 240 hours, and subsequently becomes
totally or partially separated from such employment, if the Commission finds such individual is
unemployed because he has been discharged for misconduct connected with his work.

b. For the purpose of this subdivision, "misconduct” includes, but shall not be limited to:

(1) An employee's confirmed positive test for a nonprescribed controlled substance, identified as such
in Chapter 34 (8 54.1-3400 et seq.) of Title 54.1, where such test was conducted at the direction of his
employer in conjunction with the employer's administration and enforcement of a known workplace drug
policy. Such test shall have been performed, and a sample collected, in accordance with scientifically
recognized standards by a laboratory accredited by the United States Department of Health and Human
Services, or the College of American Pathology, or the American Association for Clinical Chemistry, or
the equivalent, or shall have been a United States Department of Transportation-qualified drug screen
conducted in accordance with the employer's bona fide drug policy. The Commission may consider
evidence of mitigating circumstances in determining whether misconduct occurred.

(2) An employee's intentionally false or misleading statement of a material nature concerning past
criminal convictions made in a written job application furnished to the employer, where such statement
was a basis for the termination and the employer terminated the employee promptly upon the discovery
thereof. The Commission may consider evidence of mitigating circumstances in determining whether
misconduct occurred.

(3) A willful and deliberate violation of a standard or regulation of the Commonwealth, by an
employee of an employer licensed or certified by the Commonwealth, which violation would cause the
employer to be sanctioned or have its license or certification suspended by the Commonweath. The
Commission may consider evidence of mitigating circumstances in determining whether misconduct
occurred.

(4) Chronic absenteeism or tardiness in deliberate violation of a known policy of the employer or
one or more unapproved absences following a written reprimand or warning relating to more than one
unapproved absence. The Commission may consider evidence of mitigating circumstances in determining
whether misconduct occurred.

(5 An employee's loss of or failure to renew a license or certification that is a requisite of the
position held by the employee, provided the employer is not at fault for the employee's loss of or failure
to renew the license or certification. The Commission may consider evidence of mitigating
circumstances in determining whether misconduct occurred.

3. a If it is determined by the Commission that such individual has failed, without good cause, either
to apply for available, suitable work when so directed by the employment office or the Commission or
to accept suitable work when offered him. The disqualification shall commence with the week in which
such failure occurred, and shall continue for the period of unemployment next ensuing until he has
performed services for an employer (i) during 30 days, whether or not such days are consecutive, or (ii)
for 240 hours, and subsequently becomes totally or partially separated from such employment.

b. In determining whether or not any work is suitable for an individual, the Commission shall
consider the degree of risk involved to his health, safety and morals, his physica fitness and prior
training, his experience, his length of unemployment and the accessibility of the available work from his
residence.

c. No work shall be deemed suitable and benefits shall not be denied under this title to any otherwise
eigible individual for refusing to accept new work under any of the following conditions:
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(1) If the position offered is vacant due directly to a strike, lockout, or other labor dispute;

(2) If the wages, hours, or other conditions of the work offered are substantially less favorable to the
individual than those prevailing for similar work in the locality; or

(3) If as a condition of being employed the individual would be required to join a company union or
to resign from or refrain from joining any bona fide labor organization.

d. No individual shall be qualified for benefits during any week that such individual, in connection
with an offer of suitable work, has a confirmed positive test for a nonprescribed controlled substance,
identified as such in Chapter 34 (8 54.1-3400 et seq.) of Title 54.1, if the test is required as a condition
of employment and (i) performed, and a sample is collected, in accordance with scientifically recognized
standards by a laboratory accredited by the United States Department of Health and Human Services, or
the College of American Pathology, or the American Association for Clinical Chemistry, or the
equivalent, or (ii) a United States Department of Transportation-qualified drug screen conducted in
accordance with the employer's bona fide drug policy. The disqualification shall commence with the
week in which such a test was conducted, and shall continue for the period of unemployment next
ensuing until he has performed services for an employer (i) during 30 days, whether or not such days
are consecutive, or (ii) for 240 hours, and subsequently becomes totally or partially separated from such
employment.

4. For 52 weeks, beginning with the date of the determination or decision, if the Commission finds
that such individual, within 36 calendar months immediately preceding such determination or decision,
has made a false statement or representation knowing it to be false, or has knowingly failed to disclose
a material fact, to obtain or increase any benefit or payment under this title, the unemployment
compensation of any other state, or any other program of the federal government which is administered
in any way under this title, either for himself or any other person. Overpayments that have been
fraudulently obtained and any penalty assessed against the individua pursuant to 8 60.2-636 shall be
recoverable as provided in § 60.2-633.

5. If such separation arose as a result of an unlawful act which resulted in a conviction and after his
release from prison or jail until he has performed services for an employer for (i) 30 days, whether or
not such days are consecutive, or (ii) 240 hours, and subsequently becomes totally or partially separated
from such employment.

6. If such separation arose as a condition of the individua's parole or release from a custodia or
pena institution and such individual was participating in the Diversion Center Hacarceration
pursdant to §19.2-316.3 community corrections alternative program pursuant to § 19.2-316.4.

2. That Articles 3 (8 19.2-316.1), 4 (8§ 19.2-316.2), and 5 (§ 19.2-316.3) of Chapter 18 of Title 19.2
and Articles 5 (8 53.1-67.1), 7 (8§ 53.1-67.7), and 8 (8 53.1-67.8) of Chapter 2 of Title 53.1 of the
Code of Virginia are repealed.



