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1 HOUSE BILL NO. 2443
2 AMENDMENT IN THE NATURE OF A SUBSTITUTE
3 (Proposed by the House Committee on Commerce and Labor
4 on January 31, 2019)
5 (Patron Prior to Substitute––Delegate Wilt)
6 A BILL to amend the Code of Virginia by adding in Title 59.1 a chapter numbered 52, consisting of
7 sections numbered 59.1-571 through 59.1-574, relating to the formation of a benefits consortium by
8 a sponsoring association.
9 Be it enacted by the General Assembly of Virginia:

10 1. That the Code of Virginia is amended by adding in Title 59.1 a chapter numbered 52, consisting
11 of sections numbered 59.1-571 through 59.1-574, as follows:
12 CHAPTER 52.
13 BENEFITS CONSORTIUM.
14 § 59.1-571. Definitions.
15 As used in this chapter, unless the context requires a different meaning:
16 "Benefits consortium" means a trust that complies with the conditions set forth in § 59.1-572.
17 "Benefits plan" means a health plan that is sponsored by a sponsoring association and offered or
18 sold to members through a trust to provide health benefits as permitted under ERISA and the provisions
19 of this chapter.
20 "ERISA" means the federal Employee Retirement Income Security Act of 1974 (P.L. 93-406, 88 Stat.
21 829), as amended.
22 "Health benefits" means coverage for all or a portion of the costs of medical, prescription drug,
23 dental, and vision care incurred by an individual covered by a health plan.
24 "Health plan" means an employee welfare benefit plan, within the meaning of § 3(1) of ERISA, that
25 provides hospital, surgical, or medical expense benefits in the event of sickness or injury.
26 "Member" means a person that (i) conducts business operations within the Commonwealth, (ii)
27 employs individuals who reside in the Commonwealth, and (iii) is a member of the sponsoring
28 association.
29 "Sponsoring association" means a nonstock corporation formed under Chapter 10 (§ 13.1-801 et
30 seq.) of Title 13.1 that:
31 1. Has been formed and maintained in good faith for purposes other than obtaining or providing
32 health benefits;
33 2. Does not condition membership in the sponsoring association on any factor relating to the health
34 status of an individual, including an employee of a member of the sponsoring association or a
35 dependent of such an employee;
36 3. Makes any benefits plan available to all members regardless of any factor relating to the health
37 status of such members or individuals eligible for coverage through a member;
38 4. Does not make any benefits plan available to any person who is not a member of the association;
39 5. Operates as a nonprofit entity under § 501(c)(6) of the Internal Revenue Code of 1986; and
40 6. Meets such additional requirements as may be imposed under the laws of the Commonwealth.
41 "Sponsoring association" includes any wholly owned subsidiary of a sponsoring association.
42 "Trust" means a trust that (i) is established to accept and hold assets of a health plan in trust in
43 accordance with the terms of the written trust document for the sole purposes of providing medical,
44 prescription drug, dental, and vision benefits and defraying reasonable administrative costs of providing
45 health benefits under a benefits plan and (ii) complies with the conditions set forth in § 59.1-572.
46 § 59.1-572. Conditions for a benefits consortium.
47 A. This section does not apply to a multiple employer welfare arrangement that offers or provides
48 benefits that are fully insured by an insurer authorized to transact the business of health insurance in
49 the Commonwealth.
50 B. A trust shall constitute a benefits consortium and be authorized to sell or offer to sell benefits
51 plans to members of the sponsoring association in accordance with the provisions of this chapter if all
52 of the following conditions are satisfied:
53 1. The trust is subject to (i) ERISA and U.S. Department of Labor regulations applicable to multiple
54 employer welfare arrangements and (ii) the authority of the U.S. Department of Labor to enforce such
55 law and regulations;
56 2. A Form M-1, Report for Multiple Employer Welfare Arrangements (MEWAs), for the applicable
57 plan year shall be filed with the U.S. Department of Labor identifying the arrangement among the trust,
58 sponsoring association, and benefits plans offered through the trust as a multiple employer welfare
59 arrangement;
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60 3. The trust's organizational documents:
61 a. Provide that the trust is sponsored by the sponsoring association;
62 b. State that its purpose is to provide medical, prescription drug, dental, and vision benefits to
63 participating employees of the sponsoring association or its members, and the dependents of those
64 employees, through benefits plans;
65 c. Provide that the funds of the trust are to be used for the benefit of participating employees, and
66 the dependents of those employees, through insurance, self-insurance, or a combination thereof, as
67 determined by the trustee, and for defraying reasonable expenses of administering and operating the
68 trust and any benefits plan;
69 d. Limit participation in benefits plans to the sponsoring association and its members;
70 e. Limit the health plans offered through the trust to benefits plans;
71 f. Provide for a board of trustees, comprised of no fewer than five trustees, that has complete fiscal
72 control over the arrangement and is responsible for all operations of the arrangement. The trustees
73 selected for the board shall be owners, partners, officers, directors, or employees of one or more
74 employers in the arrangement. A trustee or director may not be an owner, officer, or employee of the
75 administrator or service company of the arrangement. The board shall have the authority to approve
76 applications of association members for participation in the arrangement and to contract with a licensed
77 administrator or service company to administer the day-to-day affairs of the arrangement;
78 g. Provide for the election of trustees to the board of trustees; and
79 h. Require the trustees to discharge their duties with respect to the trust in accordance with the
80 fiduciary duties defined in ERISA;
81 4. Five or more members participate in one or more benefits plans;
82 5. The trust establishes and maintains reserves determined in accordance with sound actuarial
83 principles;
84 6. The trust has purchased and maintains policies of specific, aggregate, and terminal excess
85 insurance with retention levels determined in accordance with sound actuarial principles from insurers
86 licensed to transact the business of insurance in the Commonwealth;
87 7. The trust has secured one or more guarantees or standby letters of credit that:
88 a. Guarantee the payment of claims under the benefits plans in an aggregate amount not less than
89 the trust's annual aggregate excess insurance retention level, minus the annual premium assessments for
90 the benefits plans, minus the trust's net assets, which net assets amount shall be net of the trust's
91 reasonable estimate of incurred but not reported claims; and
92 b. Have been issued by (i) banks participating in the benefits plans or (ii) qualified United States
93 financial institutions as such term is used in subdivision 2 c of § 38.2-1316.4;
94 8. The trust has purchased and maintains commercially reasonable fiduciary liability insurance;
95 9. The trust has purchased and maintains a bond that satisfies the requirements of ERISA;
96 10. The trust is audited annually by an independent certified public accountant; and
97 11. The trust does not include in its name the words "insurance," "insurer," "underwriter," "mutual,"
98 or any other word or term or combination of words or terms that is uniquely descriptive of an
99 insurance company or insurance business unless the context of the remaining words or terms clearly

100 indicates that the entity is not an insurance company and is not carrying on the business of insurance.
101 § 59.1-573. Additional requirements.
102 A. The trustee committee shall:
103 1. Operate any benefits plans in accordance with the fiduciary duties defined in ERISA; and
104 2. Have the power to make and collect special assessments against members and, if any assessment
105 is not timely paid, to enforce collection of such assessment.
106 B. Each member shall be liable for its allocated share of the liabilities of the sponsoring association
107 under a benefits plan as determined by the board of trustees.
108 § 59.1-574. Benefits consortium and sponsoring association not subject to regulation or taxation as
109 an insurance company.
110 A. A benefits consortium shall not be subject to:
111 1. The provisions of Title 38.2 or regulations adopted thereunder, including those provisions and
112 regulations otherwise applicable to multiple employer welfare arrangements; or
113 2. The tax levied on insurance companies pursuant to § 58.1-2501.
114 B. The sponsoring association of a benefits consortium shall not, by virtue of its sponsorship of the
115 benefits consortium or any benefits plan, be subject to any provisions or regulations described in
116 subdivision A 1 or any tax described in subdivision A 2.


