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A BILL to amend and reenact 88 2.2-1500, 2.2-4007.04, 2.2-4007.1, 2.2-4011, and 2.2-4027 of the Code
of Virginia and to amend the Code of Virginia by adding in Chapter 15 of Title 2.2 an article
numbered 2, consisting of sections numbered 2.2-1514.1 through 2.2-1514.8, relating to the
Department of Budget and Planning; establishment of the Division of Regulatory Management;
review of regulatory requirements; report.

Patron—Y ancey
Referred to Committee on Genera Laws

Be it enacted by the General Assembly of Virginia:
1. That 88§ 2.2-1500, 2.2-4007.04, 2.2-4007.1, 2.2-4011, and 2.2-4027 of the Code of Virginia are
amended and reenacted and that the Code of Virginia is amended by adding in Chapter 15 of
Title 2.2 an article numbered 2, consisting of sections numbered 2.2-1514.1 through 2.2-1514.8, as
follows:
Article 1.
General Provisions.

§ 2.2-1500. Department of Planning and Budget created; appointment of Director; powers and
duties.

A. There is created a Department of Planning and Budget (the “Department*), which shall be headed
by a Director appointed by the Governor to serve at his pleasure.

B. The Director of the Department shall, under the direction and control of the Governor, exercise
the powers and perform the duties conferred or imposed upon him by law and perform such other duties
as may be required by the Governor. The Director shall be responsible for the overall supervision of the
Department's divisions, programs, and personnel.

Article 2.
Division of Regulatory Management.

§2.2-1514.1. Definitions.

As used in this article, unless the context requires a different meaning:

"Agency" means the same as that term is defined in § 2.2-4001.

"Division" means the Division of Regulatory Management.

"Plain language explanation” means an explanation written in nontechnical, readily understandable
language using words of common, everyday usage.

"Regulation” means the same as that term is defined in § 2.2-4001.

"Regulatory baseline” means the total number of regulatory requirements established by the Division
of Regulatory Management pursuant to 8 2.2-1514.4 to serve as the initial baseline to sustain a zero net
increase in regulatory requirements.

"Regulatory requirement" means any action required to be taken or information required to be
provided in accordance with a statute, regulation, or policy in order to access government services or
operate and conduct business. "Regulatory requirement” does not include (i) statements or policies
concerning the internal management of any agency, (ii) guidance documents, (iii) declaratory rulings, or
(iv) intra-agency or interagency memoranda.

"Regulatory requirement replacement request" means a request by an agency to create a new
regulatory requirement, after the establishment of the regulatory baseline, by either replacing or
repealing an existing regulatory requirement.

§2.2-1514.2. Division of Regulatory Management established.

The Division of Regulatory Management is hereby established within the Department of Planning
and Budget for the purpose of exercising the powers and duties described in this article.

§2.2-1514.3. Duties of Division.

The Division shall:

1. Establish a regulatory basdline of all state regulatory requirements;

2. Maintain the state's regulatory baseline through the establishment of a process for (i) the review
of proposed regulations and (ii) the approval or denial of agency regulatory replacement requests,

3. Develop guidelines to assist agencies in developing a comprehensive list of regulatory
reguirements that are enforced or administered by such agencies; and

4. Establish and maintain a website, including a searchable database of all current regulations and
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regulatory requirements pursuant to 8§ 2.2-1514.4.

§ 2.2-1514.4. Establishment of state regulatory baseline; public information website.

A. Pursuant to § 2.2-1514.3, the Division shall supervise the establishment of an initial state
regulatory baseline. Each agency shall conduct an internal review of its regulatory requirements and
submit a list of each requirement, along with the enabling regulation or statute, to the Division by
October 1, 2017. The Division shall compile the lists of all agency regulatory requirements and
establish the initial state regulatory baseline on or before January 1, 2018.

B. The Division shall maintain a website with a searchable database containing the following
information:

1. A list of all current regulatory requirements;

2. A plain language description of the purpose of each regulatory requirement;

3. The agency responsible for each regulatory requirement;

4. The legidlation or regulation authorizing each regulatory requirement; and

5. A listing of any changes to the initial regulatory baseline established pursuant to subsection A.

§ 2.2-1514.5. Limitation on new regulatory requirements, regulatory requirement replacement
requests; special provisions.

A. Any subsequent regulatory requirement proposed by an agency that is not included in the initial
state regulatory baseline shall be considered a new regulatory requirement.

B. To maintain a zero net increase in regulatory requirements, the agency proposing a new
regulatory requirement shall be required to submit a regulatory requirement replacement request to the
Division as provided in § 2.2-1514.6.

C. Each regulatory requirement replacement request shall include the following:

1. The existing statute authorizing the regulatory reguirement;

2. The regulation authorizing the regulatory requirement, if applicable;

3. The purpose of the regulation;

4. The proposed regulatory requirement to be replaced or repealed; and

5. The total number of regulatory requirements that will be added if the measure is enacted.

§ 2.2-1514.6. Review of new proposed regulations and accompanying regulatory requirement
replacement requests; special provisions for the reduction of regulatory requirements.

A. Each state agency shall achieve regulatory goals as effectively and efficiently as possible without
imposing unnecessary regulatory requirements that unduly burden the public. To mitigate the negative
economic effects of regulatory requirements, any new proposed regulatory requirement and the
accompanying regulatory regquirement replacement request or proposed sunset of an existing regulatory
requirement shall be submitted to the Division for approval.

B. The Division shall evaluate each new proposed regulatory requirement and the accompanying
regulatory requirement replacement request using the following factors:

1. Whether the regulatory requirement is the only effective and necessary way to achieve the desired
outcome, including an analysis of whether the requirement (i) complements and does not duplicate
existing regulatory requirements and (ii) is simple to administer in both enforcement and compliance;

2. The degree to which the regulatory requirement includes performance measures that are directly
related to the desired outcome, including a provision establishing enhanced periodic review to ensure
intended outcomes or providing for the sunset of the provision upon a determination that the regulatory
reguirement no longer achieves the original desired outcomes,

3. The presence of clear justifications for implementation of the regulatory requirement, including
development and implementation processes that are (i) transparent, (ii) easily accessible by the public
and contain appropriate and modern notification methods, (iii) written in plain language, and (iv)
designed to allow citizens and businesses to clearly understand their rights and obligations under the
regulatory requirement;

4. Whether the regulatory requirement is the most cost effective manner to achieve the desired
outcome and whether the benefits of the regulatory requirement are greater than the burdens it imposes;
and

5. Whether the regulatory requirement has a detrimental effect on the state's economy, including a
determination as to whether it (i) has a negative effect on economic competitiveness, (ii) is harder to
comply with than similar regulatory requirements in similar jurisdictions, and (iii) is compatible with
the strategic goals of promoting a level playing field for all businesses and industries, job creation, and
economic growth.

C. The Division shall approve a regulatory requirement replacement request only if (i) the regulatory
requirement has undergone an evaluation pursuant to subsection B and (ii) the total number of
regulatory requirements for the requesting agency is either kept at the regulatory baseline for the
agency or reduced.

D. Any agency seeking an exemption from the approval requirement of subsection C shall submit a
request for an exemption at the same time the documentation is submitted for the regulatory requirement
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replacement request. The request for exemption shall also be submitted to (i) the Clerk of the Senate
and (ii) the Clerk of the House of Delegates. The request for exemption shall include a detailed
explanation of why the new regulatory requirement should be exempt from the approval requirement.

§2.2-1514.7. Request for exemptions.

A. Any agency seeking an exemption from the approval requirement of § 2.2-1514.6 shall submit a
request for an exemption at the same time the documentation is submitted for the regulatory requirement
replacement request required by 8 2.2-1514.6. The request shall also be submitted to (i) the Clerk of the
Senate and (ii) the Clerk of the House of Delegates. The exemption request shall include a detailed
explanation of why the new regulatory requirement should be exempt from the approval requirement,
including an explanation of how the requirement is necessary to protect the health, safety, and welfare
of the citizens of the Commonwealth.

B. Any exemption approved by the Division shall be limited to no more than 18 months in duration.

§2.2-1514.8. Annual report.

The Director shall submit an annual report to the Governor and General Assembly on or before
November 1 of each year. Such report shall include a description of the activities of the Division and
contain (i) a list of all regulatory requirements, (ii) a description of the purpose of each regulatory
requirement and the responsible agency, (iii) the law or regulation authoriziing each regulatory
requirement, and (iv) a list of any changes to the initial regulatory baseline. The report shall be
submitted as a report document as provided in the procedures of the Division of Legislative Automated
Systems for the processing of legidative documents and reports and shall be posted on the General
Assembly's website.

§ 2.2-4007.04. Analysis of proposed regulations; review.

A. Before delivering any proposed regulation and associated regulatory requirements under
consideration to the Registrar as required in § 2.2-4007.05, the agency shall submit en the \irginia
Regu#atewlewn%aeepyefmauegutatmnmmeDepa#memgtPIammgandBadgq In addition
to determining the public benehit; the Department of Planning and Budget in coerdination with the
ageney shall, within 45 days;, prepare an economic Hmpact andysis of the propesed regulation; as
fellows: a regulatory requirement replacement request to the Division of Regulatory Management of the
Department of Planning and Budget pursuant to § 2.2-1514.6.

1. The economic Hmpact analysis shall include but need not be limited to the projected number of
%m%%mmmwmwmmeﬁwmmw
of businesses or other entities particularly affected by the regulation; the projected number of persons
and employment positions to be affected: the impact of the regulation on the use and value of private
W%mmmmmmqmmmmm

residential purposes; and the projected costs 1o aHected businesses; localities; or entities of implementing
or complying with the regulations; including the estimated fiscal impact on such localities and sources of
potential funds to Hmplement and comply with such regulation. A copy of the economic impact anadysis
shalt be provided to the Joint Commission en Adminishative Rules;

2 H the regulation may have an adverse effect on small businesses; the economic impact analysis
shall also include (1) an identification and estimate of the number of small businesses subject to the

Fegulratlen(-u}theppefeeted . recordkeeping; and other adminisirative costs reguired for small
to comply with FegHLatlendedmgthetypeepre#&eaenalslqusneempyie;
prepan—ng#equl-lced and other documents; (i) a statement of the probable effect of the regulation

enef#eetedsmal—lbmand{w—)ad&en—pﬂenef less intrusive or less costly dternative
mémmwé%%%uﬁmmmwm%%
same meaning as provided in subsection A of §2.2-4007.1; and

3l the event the Department cannot complete an economic impact statement within the 45-day
pertod: 1 shall advise the agency and the Jomnt Commission on Administrative Rules as to the reasons
mmmmmmmmmmwmmmmwm

B. Agencies shall provide the Department with such estimated fiscal Hmpeets on localities and
seurees of petential funds: The Department may request the assistance of any other ageney iR preparing

copy
mepmpeﬁdmgamenmdmdee#mmeepymemhmembqﬁmeGMAstbW-Noregulmon
shall be promulgated for consideration pursuant to 8 2.2-4007.05 until the Hmpast analysis has been
received by the Registrar the Division of Regulatory Management has approved the request pursuant to
§ 2.2-1514.6. For purpeses of this section; the term “locality, business; or entity particularly affected”
means ary tocakty; bosiness: o entity that bears any identified dispropertionate material Hopaet that
would not be expertenced by other localities, businesses;, or entites. The analysis shall represent the

Department's best estimate for the purposes of public review and comment on the proposed regulation:
TFhe accuracy of the estimate shall in no way affect the validity of the regulation; nor shall any failure to
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comply with or etherwise follow the procedures set forth 11 this subsection create any cause of action o
provide standing for any person under Article 5 (8-22-4025 et seqo) or otherwise to challenge the
actions of the Department hereunder or the action of the agency in adopting the proposed regulation:

C. In the event the econemic impact analysis completed by the Department reveals Division of
Regulatory Management determines that the proposed regulation and accompanying regulatory
requirement would have an adverse economic impact on businesses or would impose a significant
adverse economic impact on a locality, business, or entity particularly affected, the Bepartment Division
shall advise the Joint Commission on Administrative Rules, the House Committee on Appropriations,
and the Senate Committee on Finance within the 45-day peried 30 days of the determination. The Joint
Commission on Administrative Rules shall review such rule or regulation and issue a statement
containing the Commission's findings in accordance with 8 30-73.3. For purposes of this section, the
term "locality, business, or entity particularly affected" means any locality, business, or entity that bears
any identifiable disproportionate material impact that would not be experienced by other localities,
businesses, or entities. The analysis shall represent the Division's best estimate for the purposes of
public review and comment on the proposed regulation.

§2.2-4007.1. Periodic review of regulations.

A. As used in this section; “small business' means a business entity, ircluding s affiliates; that () is
WWMWW@WW%%@MW&%Q@%
annaual sales of less than $6 million:

B- Hn addition to the requirements of 58-2.2-4007 through 2:2-4007-06; prier to the adoption of any

W%M%m%b&%%w%%&am%eﬁ
the foHowing methods of reducing the effects of the propesed regulation on small businesses:

1. The establishment of less stringent eemphaneeer#epemngrequ#emen&;
%Iheeﬂabh—shmenteil&ssstn—ngentsehed&l&serdeadh—n&s compliance or reporting

%Iheeensel%ene#s—mphﬂeaﬁenefeempnanee FEpOrtHY FeduHrements:

4. The establishment of performance standards for small businesses to replace design or operational
standards required 1 the proposed regulation; and

5. The exemption of small businesses from all or any part of the regquirements contained in the

regulation:

C. Prior to the adoption of any proposed regulation that may have an adverse effect on smalt
businesses; each ageney shall netity the Joint Commission en Administrative Rules; through the Virgina
Regu#&ewlewn%énsmmmademmepmpesedmgman@nlhegemteemmlssenen
Administrative Rules shall advise and assist agencies in complying with the provisions of this section:

D. ln addition to eother requirements of §-2.2-4017. all All regulations shall be reviewed every four
years to determine whether they should be continued without change or be amended or repeaed,
consistent with the stated objectives of applicable law, to minimize the economic impact on small
businesses in a manner consistent with the stated objectives of applicable law. When a regulation has
undergone a comprehensive review as part of a regulatory action that included the solicitation of public
comment on the regulation, a periodic review shall not be required until four years after the effective
date of the regulatory action.

E: B. The regulatory review required by this section shall include consideration of:

1. The continued need for the rule;

2. The nature of complaints or comments received concerning the regulation from the public;

3. The complexity of the regulation;

4. The extent to which the regulation overlaps, duplicates, or conflicts with federal or state law or
regulation; and

5. The length of time since the regulation has been evaluated or the degree to which technology,
economic conditions, or other factors have changed in the area affected by the regulation.

E- C. Prior to commencement of the regulatory review required by subsection B A, the agency shall
publish a notice of the review in the Virginia Register of Regulations and post the notice on the
Virginia Regulatory Town Hall. The agency shall provide a minimum of 21 days for public comment
after publication of the notice. No later than 120 days after close of the public comment period, the
agency shall publish a report of the findings of the regulatory review in the Virginia Register of
Regulations and post the report on the Virginia Regulatory Town Hall.

§ 2.2-4011. Emergency regulations; publication; exceptions.

A. Regulations that an agency finds are necessitated by an emergency situation may be adopted by
an agency upon consultation with the Attorney General, which approval shall be granted only after the
agency has submitted a request to the Division of Regulatory Management pursuant to § 2.2-1514.7
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stating in writing the nature of the emergency; and the necessity for such action shall be at the sole
discretion of the Governor.

B. Agencies may also adopt emergency regulations in situations in which Virginia statutory law or
the appropriation act or federal law or federal regulation requires that a regulation be effective in 280
days or less from its enactment and the regulation is not exempt under the provisions of subdivision A 4
of § 2.2-4006. In such cases, the agency shall state in writing the nature of the emergency and of the
necessity for such action and may adopt the regulations. Pursuant to § 2.2-4012, such regulations shall
become effective upon approval by the Geverner Division of Regulatory Management and filing with the
Registrar of Regulations.

C. All emergency regulations shall be limited to no more than 18 months in duration. During the
18-month period, an agency may issue additional emergency regulations as needed addressing the
subject matter of the initial emergency regulation, but any such additional emergency regulations shall
not be effective beyond the 18-month period from the effective date of the initial emergency regulation.
If the agency wishes to continue regulating the subject matter governed by the emergency regulation
beyond the 18-month limitation, a regulation to replace the emergency regulation shall be promulgated
in accordance with this article and pursuant to the requirements of Article 2 (§ 2.2-1514.1 et seq.) of
Chapter 15. The Notice of Intended Regulatory Action to promulgate a replacement regulation shall be
filed with the Registrar within 60 days of the effective date of the emergency regulation and published
as soon as practicable, and the proposed replacement regulation shall be filed with the Registrar within
180 days after the effective date of the emergency regulation and published as soon as practicable.

D. In the event that an agency concludes that despite its best efforts a replacement regulation cannot
be adopted before expiration of the 18-month period described in subsection C, it may seek the prior
written approval of the Geverher Division of Regulatory Management to extend the duration of the
emergency regulation for a period of not more than six additional months. Any such request must be
submitted to the Geverner Division of Regulatory Management at least 30 days prior to the scheduled
expiration of the emergency regulation and shall include a description of the agency's efforts to adopt a
replacement regulation together with the reasons that a replacement regulation cannot be adopted before
the scheduled expiration of the emergency regulation. Upon approval of the Geverher Division of
Regulatory Management, provided such approval occurs prior to the scheduled expiration of the
emergency regulation, the duration of the emergency regulation shall be extended for a period of no
more than six months. Such approval shall be in the sole discretion of the Gevernor and shall not be
subject to judicia review. Agencies shal notify the Registrar of Regulations of the new expiration date
of the emergency regulation as soon as practicable.

E. Emergency regulations shall be published as soon as practicable in the Register.

F. The Regulations of the Marine Resources Commission shall be excluded from the provisions of
this section.

§2.2-4027. | ssues on review.

The burden shall be upon the party complaining of agency action to designate and demonstrate an
error of law subject to review by the court. Such issues of law include: (i) accordance with
constitutional right, power, privilege, or immunity, (ii) compliance with statutory authority, jurisdiction
limitations, or right as provided in the basic laws as to subject matter, the stated objectives for which
regulations may be made, and the factual showing respecting violations or entitlement in connection
with case decisions, (iii) observance of required procedure where any failure therein is not mere
harmless error, and (iv) the substantiality of the evidentiary support for findings of fact. The
determination of such fact issue shal be made upon the whole evidentiary record provided by the
agency if its proceeding was required to be conducted as provided in § 2.2-4009 or 2.2-4020 or, as to
subjects exempted from those sections, pursuant to constitutional requirement or statutory provisions for
opportunity for an agency record of and decision upon the evidence therein.

In addition to any other judicial review provided by law, a small business, as defined in sdbsection A
of 8§ 2.2-40071 meaning a business entity, including its affiliates, that (i) is independently owned and
operated and (ii) employs fewer than 500 full-time employees or has gross annual sales of less than $6
million, that is adversely affected or aggrieved by final agency action shall be entitled to judicial review
of compliance with the requirements of subdivissen A 2 ef 8§ 88 2.2-1514.6, 2.2-4007.04, and
§ 2.2-4007.1 within one year following the date of final agency action.

When the decision on review is to be made on the agency record, the duty of the court with respect
to issues of fact shall be to determine whether there was substantial evidence in the agency record to
support the agency decision. The duty of the court with respect to the issues of law shal be to review
the agency decision de novo. The court shall enter judgment in accordance with § 2.2-4029.

Where there is no agency record so required and made, any necessary facts in controversy shall be
determined by the court upon the basis of the agency file, minutes, and records of its proceedings under
§ 2.2-4007.01 or 2.2-4019 as augmented, if need be, by the agency pursuant to order of the court or
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supplemented by any alowable and necessary proofs adduced in court except that the function of the
court shall be to determine only whether the result reached by the agency could reasonably be said, on
all such proofs, to be within the scope of the legal authority of the agency.

Whether the fact issues are reviewed on the agency record or one made in the review action, the
court shall take due account of the presumption of official regularity, the experience and specialized
competence of the agency, and the purposes of the basic law under which the agency has acted.



