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1 HOUSE BILL NO. 1719
2 Offered January 14, 2015
3 Prefiled January 12, 2015
4 A BILL to amend and reenact §§ 54.1-1118, 54.1-1120, 54.1-1123, 54.1-1124, 54.1-2112, and 54.1-2114
5 through 54.1-2117 of the Code of Virginia, relating to the Department of Professional and
6 Occupational Regulation; Virginia Contractor and Real Estate Transaction Recovery Funds.
7 ––––––––––

Patron––LeMunyon
8 ––––––––––
9 Referred to Committee on General Laws

10 ––––––––––
11 Be it enacted by the General Assembly of Virginia:
12 1. That §§ 54.1-1118, 54.1-1120, 54.1-1123, 54.1-1124, 54.1-2112, and 54.1-2114 through 54.1-2117
13 of the Code of Virginia are amended and reenacted as follows:
14 § 54.1-1118. Definitions.
15 As used in this article, unless the context requires a different meaning:
16 "Act" means the Virginia Contractor Transaction Recovery Act.
17 "Biennium" means a two-year period beginning on July 1 of an even-numbered year and continuing
18 through June 30 of the next even-numbered year.
19 "Claimant" means any person with an unsatisfied judgment involving residential construction against
20 a regulant, who has filed a verified claim under this Act.
21 "Fund" means the Virginia Contractor Transaction Recovery Fund.
22 "Improper or dishonest conduct" includes only the wrongful taking or conversion of money, property
23 or other things of value which involves fraud, material misrepresentation or conduct constituting gross
24 negligence, continued incompetence, or intentional violation of the Uniform Statewide Building Code
25 (§ 36-97 et seq.). The term "improper or dishonest conduct" does not include mere breach of contract.
26 "Judgment" includes an order of a United States Bankruptcy Court (i) declaring a claim against a
27 regulant who is in bankruptcy to be a "Debt Nondischargeable in Bankruptcy," or (ii) extinguishing a
28 claim against a regulant who is in bankruptcy and for which claim no distribution was made from the
29 regulant's bankruptcy estate but excluding any such claim disallowed by order of the bankruptcy court,
30 or (iii) extinguishing a claim against a regulant who is in bankruptcy and for which claim only partial
31 distribution was made from the regulant's bankruptcy estate. An order of dismissal shall not be
32 considered a judgment.
33 "Regulant" means any individual, person, firm, corporation, association, partnership, joint venture or
34 any other legal entity licensed by the Board for Contractors. "Regulant" shall not include contractors
35 holding only the commercial building contractor classification or individuals licensed or certified in
36 accordance with Article 3 (§ 54.1-1128 et seq.) or Article 4 (§ 54.1-1140 et seq.).
37 "Verified claim" means a completed application, on a form designed by the Board, the truthfulness of
38 which has been attested to by the claimant before a notary public, along with all required supporting
39 documentation, which that has been properly received by the Department in accordance with this
40 chapter.
41 § 54.1-1120. Recovery from Fund generally.
42 A. The claimant shall be (i) an individual whose contract with the regulant involved contracting for
43 the claimant's residence located in the Commonwealth or (ii) a property owners' association as defined
44 in § 55-509 whose contract with the regulant involved contracting for improvements to the common
45 areas owned by the association.
46 The claimant shall not himself be (a) an employee of such judgment debtor, (b) a vendor of such
47 judgment debtor, (c) another licensee, (d) the spouse or child of such judgment debtor or the employee
48 of such spouse or child, or (e) a financial or lending institution or any person whose business involves
49 the construction or development of real property.
50 B. Whenever any person is awarded a judgment in a court of competent jurisdiction in the
51 Commonwealth of Virginia against any individual or entity which involves improper or dishonest
52 conduct occurring (i) during a period when such individual or entity was a regulant and (ii) in
53 connection with a transaction involving contracting, the claimant may file a verified claim with the
54 Director to obtain a directive ordering payment from the Fund of the amount unpaid upon the judgment,
55 subject to the following conditions:
56 1. If any action is instituted against a regulant by any person, such person shall serve a copy of the
57 complaint upon the Board by certified mail or the equivalent.
58 2. A copy of any pleading or document filed subsequent to the initial service of process in the action
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59 against a regulant shall be provided to the Board. The claimant shall submit such copies to the Board by
60 certified mail, or the equivalent, upon his receipt of the pleading or document.
61 3. A verified claim shall be filed with the Director no later than 12 months after the date of entry of
62 the final judgment from which no further right of appeal exists.
63 4. The claimant shall be (i) an individual whose contract with the regulant involved contracting for
64 the claimant's residence(s) located in the Commonwealth or (ii) a property owners' association as defined
65 in § 55-509 whose contract with the regulant involved contracting for improvements to the common area
66 owned by such association.
67 5. The claimant shall not himself be (i) an employee of such judgment debtor, (ii) a vendor of such
68 judgment debtor, (iii) another licensee, (iv) the spouse or child of such judgment debtor nor the
69 employee of such spouse or child, or (v) any financial or lending institution nor anyone whose business
70 involves the construction or development of real property.
71 6. Prior to submitting the verified claim, the claimant shall:
72 a. Conduct or make a reasonable attempt to conduct debtor's interrogatories to determine whether the
73 judgment debtor has any assets that may be sold or applied in whole or partial satisfaction of the
74 judgment; and
75 b. Take all legally available actions for the sale or application of any assets disclosed in the debtor's
76 interrogatories.
77 B. C. If the regulant has filed bankruptcy, the claimant shall file a claim with the proper bankruptcy
78 court. If no distribution is made, or the distribution ordered by the bankruptcy court fails to wholly or
79 partially satisfy the claim, the claimant may then file a claim with the Board. The verified claim shall be
80 received by the Board within 12 months of the date of bankruptcy discharge or dismissal. In the event
81 the judgment is silent as to the conduct of the regulant, the Board shall determine (i) whether the
82 conduct of the regulant that gave rise to the claim was improper or dishonest and (ii) what amount, if
83 any, such claimant is entitled to recover from the Fund.
84 § 54.1-1123. Limitations upon recovery from Fund; certain actions not a bar to recovery.
85 A. The maximum claim of one claimant against the Fund based upon an unpaid judgment arising out
86 of the improper or dishonest conduct of one regulant in connection with a single transaction involving
87 contracting, is limited to $20,000, regardless of the amount of the unpaid judgment of the claimant.
88 B. The aggregate of claims against the Fund based upon unpaid judgments arising out of the
89 improper or dishonest conduct of any one regulant involving contracting, is limited by the Board to
90 $40,000 during any biennium. If a claim has been made against the Fund, and the Board has reason to
91 believe there may be additional claims against the Fund from other transactions involving the same
92 regulant, the Board may withhold any payment(s) from the Fund involving such regulant for a period of
93 not more than one year from the date on which the claimant is awarded in a court of competent
94 jurisdiction in the Commonwealth the final judgment on which his claim against the Fund is based.
95 After this one-year period, if the aggregate of claims against the regulant exceeds $40,000, during a
96 biennium, $40,000 shall be prorated by the Board among the claimants and paid from the Fund in
97 proportion to the amounts of their judgments against the regulant remaining unpaid.
98 C. Excluded from the amount of any unpaid judgment upon which a claim against the Fund is based
99 shall be any sums representing interest, or punitive or exemplary damages, or any amounts that do not

100 constitute actual monetary loss to the claimants. Such claim against the Fund may include court costs
101 and attorneys' attorney fees.
102 D. If, at any time, the amount of the Fund is insufficient to fully satisfy any claims or claim filed
103 with the Board and authorized by this Act, the Board shall pay such claims, claim, or portion thereof to
104 the claimants in the order that the claims were filed with the Board.
105 E. Failure of a claimant to comply with the provisions of subdivisions A B 1 and A 2 and subsection
106 B C of § 54.1-1120 and the provisions of § 54.1-1124 shall not be a bar to recovery under this Act if
107 the claimant is otherwise entitled to such recovery.
108 F. The Board shall have the authority to deny any claim which otherwise appears to meet the
109 requirements of the Act if it finds by clear and convincing evidence that the claimant has presented false
110 information or engaged in collusion to circumvent any of the requirements of the Act.
111 § 54.1-1124. Participation by Board or Director in proceeding.
112 Upon service of process the complaint as provided in subdivision B 1 of subsection A of
113 § 54.1-1120, the Board, the Director, or duly authorized representatives of the Board shall then have the
114 right to request leave of court to intervene.
115 § 54.1-2112. Definitions.
116 As used in this article, unless the context requires a different meaning:
117 "Act" means the Virginia Real Estate Transaction Recovery Act.
118 "Balance of the fund" means cash, securities that are legal investments for fiduciaries under the
119 provisions of subdivisions A 1, 2, and 4 of § 2.2-4519, and repurchase agreements secured by
120 obligations of the United States government or any agency thereof, and shall not mean accounts
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121 receivable, judgments, notes, accrued interest, or other obligations payable to the fund.
122 "Board" means the Real Estate Board.
123 "Claimant" means any person with an unsatisfied judgment against a regulant, who has filed a
124 verified claim under this act.
125 "Director" means the Director of the Department of Professional and Occupational Regulation.
126 "Fund" means the Virginia Real Estate Transaction Recovery Fund.
127 "Improper or dishonest conduct" includes only the wrongful and fraudulent taking or conversion of
128 money, property or other things of value or material misrepresentation or deceit.
129 "Judgment" includes an order of a United States Bankruptcy Court (i) declaring a claim against a
130 regulant who is in bankruptcy to be a "Debt Nondischargeable in Bankruptcy," (ii) extinguishing a
131 claim against a regulant who is in bankruptcy and for which claim no distribution was made from the
132 regulant's bankruptcy estate but excluding any such claim disallowed by order of the bankruptcy court,
133 or (iii) extinguishing a claim against a regulant who is in bankruptcy and for which claim only partial
134 distribution was made from the regulant's bankruptcy estate. An order of dismissal shall not be
135 considered a judgment.
136 "Regulant" means a person, partnership, association, corporation, agency, firm or any other entity
137 licensed by the Real Estate Board as a real estate broker or real estate salesperson.
138 "Verified claim" means a completed application, on a form designed by the Board, the truthfulness of
139 which has been attested to by the claimant before a notary public, along with all required supporting
140 documentation, that has been properly received by the Department in accordance with this chapter.
141 § 54.1-2114. Recovery from fund generally.
142 A. The claimant shall not himself be (i) a regulant, (ii) the personal representative of a regulant,
143 (iii) the spouse or child of the regulant against whom the judgment was awarded or the personal
144 representative of such spouse or child, or (iv) a lending or financial institution or any person whose
145 business involves the construction or development of real property.
146 B. Whenever any person is awarded a final judgment in any court of competent jurisdiction in the
147 Commonwealth of Virginia against any individual or entity for improper or dishonest conduct as defined
148 in the act, and the improper or dishonest conduct occurred during a period when the individual or entity
149 was a regulant and occurred in connection with a transaction involving the sale, lease, or management of
150 real property by the regulant acting in the capacity of a real estate broker or real estate salesperson and
151 not in the capacity of a principal, or on his own account, the person to whom such judgment was
152 awarded may file a verified claim with the Director for a directive ordering payment from the fund of
153 the amount unpaid upon the judgment, subject to the following conditions:
154 1. If any action is instituted against a regulant by any person, such person shall serve a copy of the
155 process complaint upon the Board in the manner prescribed by law. Included in such service shall be an
156 affidavit stating all acts constituting improper or dishonest conduct. The provisions of § 8.01-288 shall
157 not be applicable to the service of process required by this subdivision by certified mail or the
158 equivalent.
159 2. A copy of any pleading or document filed subsequent to the initial service of process in the action
160 against a regulant shall be provided to the Board. The claimant shall submit such copies to the Board by
161 certified mail, or the equivalent, upon his receipt of the pleading or document.
162 3. For judgments entered on or after July 1, 1996, the A verified claim shall be filed with the
163 Director no later than twelve 12 months after the date of entry of the final judgment becomes final from
164 which no further right of appeal exists.
165 4. The claimant shall not himself be (i) a regulant, (ii) the personal representative of a regulant, (iii)
166 the spouse or child of the regulant against whom the judgment was awarded, nor the personal
167 representative of such spouse or child, or (iv) any lending or financial institution nor anyone whose
168 business involves the construction or development of real property.
169 5. The claimant shall have made an investigation to determine whether or not the judgment debtor is
170 possessed of real or personal property or other assets which are available to be sold or otherwise applied
171 in satisfaction of the judgment and shall file an affidavit that an investigation has been made.
172 Satisfactory evidence of the results of subdivision 6 below shall be submitted with this affidavit.
173 6. The investigation shall include but shall not be limited to (i) the conducting of debtor
174 interrogatories and (ii) the investigation of Prior to submitting a verified claim, the claimant shall:
175 a. Conduct or make a reasonable attempt to conduct debtor's interrogatories to determine whether
176 the judgment debtor has any assets, including any listings held by the regulant and any commissions
177 due thereby; and
178 b. Take all legally available actions for the sale or application of any assets disclosed in the debtor's
179 interrogatories.
180 7. The investigation shall not have disclosed such real or personal property or other assets available
181 to be so sold or applied, or the investigation shall have disclosed certain of such assets, which shall be
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182 described in detail, and the claimant shall have taken all legally available actions and proceedings for
183 such sale or application, and the amount so realized shall have been insufficient to satisfy the judgment,
184 which amount shall be stated together with the balance remaining due on the judgment after the sale or
185 application.
186 8. 5. If the judgment debtor has filed bankruptcy, the claimant shall file a claim with the proper
187 bankruptcy court a complaint under 11 U.S.C. § 523 (a) and obtain an order determining dischargeability
188 of the debt. If no distribution is made, or the distribution ordered fails to satisfy the claim, the claimant
189 may then file a claim with the Board. The verified claim shall be received by the Board within 12
190 months of the date of bankruptcy discharge or dismissal. In the event the judgment is silent as to the
191 conduct of the regulant, the Board shall determine (i) whether the conduct of the regulant that gave rise
192 to the claim was improper or dishonest as defined in § 54.1-2112 and (ii) what amount, if any, such
193 claimant is entitled to recover from the Fund.
194 B. C. The Department shall promptly consider the application, affidavit, and investigation of the
195 verified claim. If it appears that a prima facie case has been made for payment of the claim, the
196 Department shall provide the regulant with a notice offering the opportunity to be heard at an informal
197 fact-finding conference pursuant to § 2.2-4019 of the Administrative Process Act (§ 2.2-4000, et seq.).
198 Such notice shall state that if the regulant does not request an informal fact-finding conference within 30
199 days, with three days added in instances where the notice is sent by mail, the Department shall present
200 the claim to the Board with a recommendation to pay the verified claim.
201 D. A claimant shall not be denied recovery from the Fund due to the fact that the order for
202 judgment filed with the verified claim does not contain a specific finding of improper or dishonest
203 conduct. Any language in the order that supports the conclusion that the court found that the conduct of
204 the regulant meets the definition of improper or dishonest conduct in § 54.1-2112 shall be used by the
205 Board to determine eligibility for recovery from the Fund. To the extent the judgment order is silent as
206 to the court's findings on the conduct of the regulant, the Board may determine whether the conduct of
207 the regulant meets the definition of improper or dishonest conduct by substantial evidence in the verified
208 claim.
209 C. E. If the Board finds that there has been compliance with the statutory conditions to which
210 reference is made in this section, the Board shall issue a directive ordering payment to the claimant
211 from the fund the amount unpaid on the judgment, subject to the limitations set forth in § 54.1-2116.
212 The claimant shall be notified in writing of the findings of the Board. The Board's findings shall be
213 considered a "case decision" and judicial review of these findings shall be in accordance with § 2.2-4025
214 of the Administrative Process Act (§ 2.2-4000 et seq.). Notwithstanding any other provision of law, the
215 Board shall have the right to appeal a decision of any court which is contrary to any distribution
216 recommended or authorized by it.
217 § 54.1-2115. Investigations.
218 Upon receipt of the notice of proceedings against the regulant, the Board Department may cause its
219 own investigation to be conducted pursuant to § 54.1-306.
220 § 54.1-2116. Limitations upon recovery from fund; certain actions not a bar to recovery.
221 A. The aggregate of claims by claimants against the fund based upon unpaid judgments arising out
222 of the improper or dishonest conduct of one regulant in connection with a single transaction involving
223 the sale, lease, or management of real property, is limited to $50,000. If a claim has been made against
224 the fund, and the Board has reason to believe that there may be additional claims against the fund
225 arising out of the same transaction, the Board may withhold any payment(s) from the fund for a period
226 of not more than one year. After such one-year period, if the aggregate of claims arising out of the same
227 transaction exceeds $50,000, such $50,000 shall be prorated by the Board among the claimants and paid
228 from the fund in proportion to the amounts of their judgments against the regulant remaining unpaid.
229 B. The maximum claim of one claimant against the fund based upon an unpaid judgment arising out
230 of the improper or dishonest conduct of one regulant in connection with a single transaction involving
231 the sale, lease, or management of real property, shall be limited to $20,000, regardless of the number of
232 claimants and regardless of the amount of the unpaid judgment of the claimant.
233 C. The aggregate of claims against the fund based upon unpaid judgments arising out of the
234 improper or dishonest conduct of one regulant in connection with more than a single transaction
235 involving the sale, lease, or management of real property is limited to $100,000 during any biennial
236 license period, the biennial periods expiring on June 30 of each even-numbered year. If a claim has been
237 made against the fund, and the Board has reason to believe that there may be additional claims against
238 the fund from other transactions involving the same regulant, the Board may withhold any payment(s)
239 from the fund involving such regulant for a period of not more than one year. After the one-year period,
240 if the aggregate of claims against the regulant exceeds $100,000, such $100,000 shall be prorated by the
241 Board among the claimants and paid from the fund in proportion to the amounts of their judgments
242 against the regulant remaining unpaid.
243 D. Excluded from the amount of any unpaid judgment upon which a claim against the fund is based
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244 shall be any sums included in the judgment which represent interest, or punitive or exemplary damages.
245 The claim against the fund may include court costs and attorneys' attorney fees.
246 E. If, at any time, the amount of the fund is insufficient to satisfy any claims, claim, or portion
247 thereof filed with the Board and authorized by the act, the Board shall, when the amount of the fund is
248 sufficient to satisfy some or all of such claims, claim, or portion thereof, pay the claimants in the order
249 that such claims were filed with the Board.
250 F. Failure of a claimant to comply with the provisions of subdivisions B 1 and 2 of subsection A of
251 § 54.1-2114 and the provisions of § 54.1-2117 shall not be a bar to recovery under this act if the
252 claimant is otherwise entitled to such recovery.
253 § 54.1-2117. Participation by Board in proceedings.
254 Upon service of process the complaint as provided in subdivision A B 1 of § 54.1-2114, the Board,
255 the Director, or duly authorized representatives of the Board, shall then have the right to request leave
256 of court to intervene.
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