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1 HOUSE BILL NO. 2206
2 Offered January 10, 2013
3 A BILL to amend and reenact §§ 65.2-605 and 65.2-714 of the Code of Virginia and to amend the Code
4 of Virginia by adding sections numbered 65.2-605.1 and 65.2-605.2, relating to the Virginia Workers'
5 Compensation Act; payment of charges for medical services; duties of insurance carriers; unfair
6 claim settlement practices; fees.
7 ––––––––––

Patrons––Ware, R.L. and O'Bannon
8 ––––––––––
9 Referred to Committee on Commerce and Labor

10 ––––––––––
11 Be it enacted by the General Assembly of Virginia:
12 1. That §§ 65.2-605 and 65.2-714 of the Code of Virginia are amended and reenacted and that the
13 Code of Virginia is amended by adding sections numbered 65.2-605.1 and 65.2-605.2 as follows:
14 § 65.2-605. Liability of employer for medical services ordered by Commission; malpractice.
15 A. The pecuniary liability of the employer for medical, surgical, and hospital service herein required
16 when ordered by the Commission shall be limited to such charges as prevail in the same community for
17 similar treatment when such treatment is paid for by the injured person and the employer shall not be
18 liable in damages for malpractice by a physician or surgeon furnished by him pursuant to the provisions
19 of § 65.2-603, but the consequences of any such malpractice shall be deemed part of the injury resulting
20 from the accident and shall be compensated for as such. established as follows:
21 1. Providers desiring to treat injured workers' compensation employees shall attempt reasonable
22 steps to enter into one or more agreements with any one or more employers, workers' compensation
23 insurance carriers, third-party administrators, and preferred provider organizations for provision of
24 treatment of any covered employee. Such agreements shall establish rates for payment for treatment.
25 Rates shall be negotiated in any such agreement between (i) provider and employer, (ii) provider and
26 insurance carrier, (iii) provider and third-party administrator, or (iv) provider and preferred provider
27 organization. Insurance carriers and employers entering into such agreements shall not change rates
28 established in agreements through repricing, recoding, subcontracting, or other means; or
29 2. If there is no such agreement, then the provider and the insurance carrier or employer may
30 negotiate a reasonable rate for a single episode of care; or
31 3. If a negotiated rate is not agreed upon pursuant to subdivision 1 or 2, the provider, insurance
32 carrier, or employer may have its case heard by the Commission. In such event, the Commission shall
33 determine the payment rate, which shall be limited to such charges as prevail in the same community
34 for similar treatment when such treatment is paid for by the injured person, and the employer shall not
35 be liable in damages for malpractice by a physician or surgeon furnished by him pursuant to the
36 provisions of § 65.2-603, but the consequences of any such malpractice shall be deemed part of the
37 injury resulting from the accident and shall be compensated for as such. For health care services or
38 treatment rendered after July 1, 2013, to a claimant, a health care provider shall be allowed to adjust
39 the charge for provider fees, excluding implants, devices, or technology, by an amount that is less than
40 or equal to the medical care component of the Consumer Price Index as published by the Bureau of
41 Labor Statistics of the U.S. Department of Labor for the 12-month period preceding the date of the
42 adjustment. An employer or carrier shall have no pecuniary liability for that portion of the provider fee
43 that exceeds the adjustment of charges permitted by this subdivision.
44 B. Employers and insurance carriers shall provide employee access to an adequate network of health
45 care providers.
46 C. The prompt payment provisions of § 65.2-605.1 and terms and conditions of § 65.2-605.2 shall
47 apply to the payment of claims.
48 D. For health care services rendered after July 1, 2013, if an insurance carrier or employer files
49 notices of denial of payment with the Commission for any bill or part of a bill for health care services
50 and sends a copy of such notice to (i) the claimant, (ii) the attorney representing the claimant, and (iii)
51 the health care provider, which notice is substantially in the following format, then any action brought
52 to recover such denied fees and charges shall be forever barred unless filed with the Commission within
53 two years from the date of receipt of such notice of denial:
54 "Notice to employee and health care provider:
55 Be advised that the workers' compensation insurance carrier or employer has denied payment for
56 health care services rendered by the health care provider for the date or dates of services listed below
57 and that you will have two years from your receipt of this notice to contest that denial by filing a claim
58 for payment of such charges or risk having that claim barred.
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59 Claimant__________________________________
60 Attorney for Claimant________________________
61 Health Care Provider _________________________
62 Dates of Service ____________________________"
63 Notwithstanding any other provision of this subsection, when partial payment or less than full
64 payment has been made on a bill or part thereof pursuant to an award order relating to that specific
65 bill or part thereof, any claim to contest the sufficiency of payment related to such bill or part thereof
66 shall be unenforceable if not filed within two years from the date partial payment was received by the
67 health care provider. The Commission shall hear such claims on the record.
68 § 65.2-605.1. Prompt payment.
69 A. Employers and employers' insurance carriers shall:
70 1. Make available all billing and reimbursement requirements, together with applicable
71 documentation, to health care providers or make the same available via the Internet in real time;
72 2. Enable health care providers to electronically verify if a claim has been reported by an employee
73 or employer;
74 3. Accept reports from health care providers electronically; and
75 4. Accept claims from health care providers electronically.
76 For the purposes of this section, "employers and employers' insurance carriers" includes the
77 uninsured employer's fund and any guaranty fund.
78 B. Except as provided in provider agreements with employers or employers' insurance carriers,
79 payment for health care services shall be made to the health care provider within 40 days after receipt
80 of each separate itemization of the health care services provided. If the itemization or a portion thereof
81 is contested, denied, or considered incomplete, the employer or the employer's insurance carrier shall
82 notify the health care provider within 30 days after receipt of the itemization that the itemization is
83 contested, denied, or considered incomplete and shall include the following information:
84 1. The reasons for contesting or denying the itemization, or the reasons the itemization is considered
85 incomplete;
86 2. If the itemization is considered incomplete, all additional information required to make a decision;
87 and
88 3. The remedies available to the health care provider if the health care provider disagrees.
89 Payment due for any properly documented health care services that are neither contested within the
90 30-day period nor paid within the 40-day period, as required by this subsection, shall be increased by
91 15 percent, together with interest at the judgment rate of interest as provided in § 6.2-302 retroactive to
92 the date of receipt of the itemization.
93 C. An employer's liability to a health care provider under this section shall not affect its liability to
94 an employee.
95 D. If the employer is a governmental entity, payment for health care services provided shall be made
96 within 60 days after receipt of each separate itemization, together with all required reports.
97 E. In the absence of a provider agreement, whenever an employer or insurance carrier conducts an
98 audit of an itemization submitted by a health care provider, the employer or employer's insurance
99 carrier shall make available to that individual or entity all documentation submitted together with that

100 itemization by the health care provider. No audit shall include an onsite visit to the office of the health
101 care provider unless such auditor or reviewer reimburses the health care provider the actual cost of
102 having staff present to participate in the audit or review. When an audit determines that additional
103 information or documentation is necessary, the individual or entity shall contact the claims
104 administrator or insurer to obtain the necessary information or documentation that was submitted by the
105 health care provider pursuant to subsection B.
106 F. In the absence of a provider agreement, an audit of service submitted by a health care provider
107 shall not alter the procedure codes listed. If the auditor does not recommend payment for services as
108 itemized by the health care provider, a specific explanation of review shall be provided to the health
109 care provider. No claim shall be audited later than one year from the date of service or date of
110 payment, whichever is later.
111 G. The Commission shall have jurisdiction over disputes arising out of this section.
112 § 65.2-605.2. Terms of agreements between health care providers and employers' insurance
113 carriers.
114 A. As used in this section:
115 "Claim" means any bill, claim, or proof of loss made by or on behalf of a provider to a carrier with
116 which the provider has a provider agreement for payment for health care services; however, "claim"
117 does not include a request for payment of a capitation or a withhold.
118 "Health care services" means medical, surgical, and hospital services that an employer is required to
119 provide to an injured person pursuant to this title.
120 "Insurance carrier" or "carrier" means an insurer providing workers' compensation coverage for an
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121 employer. The term includes a carrier's network, provider panel, intermediary, or representative.
122 "Provider agreement" means any agreement, as referenced in § 65.2-605, between a provider and an
123 insurance carrier relating to the provision of health care services.
124 B. Every provider agreement entered into by a provider and an employer's insurance carrier shall
125 comply with the following:
126 1. Every provider agreement shall include or attach at the time it is presented to the provider for
127 execution (i) the fee schedule, reimbursement policy, or statement as to the manner in which claims will
128 be calculated and paid that is applicable to the provider or to the range of health care services
129 reasonably expected to be delivered by that type of provider on a routine basis and (ii) all material
130 addenda, schedules and exhibits thereto and all policies applicable to the provider or to the range of
131 health care services reasonably expected to be delivered by that type of provider under the provider
132 agreement; and
133 2. No amendment to any provider agreement or to any addenda, schedule, exhibit, or policy thereto,
134 or new addenda, schedule, exhibit, or policy, applicable to the provider or to the range of health care
135 services reasonably expected to be delivered by that type of provider, shall be effective as to the
136 provider unless the provider has been provided with the applicable portion of the proposed amendment
137 or of the proposed new addenda, schedule, exhibit, or policy at least 60 calendar days before the
138 effective date and the provider has not notified the carrier within 30 calendar days of receipt of the
139 documentation of the provider's intention to terminate the provider agreement at the earliest date
140 thereafter permitted under the provider agreement.
141 C. The Commission shall have jurisdiction over disputes arising out of this section.
142 § 65.2-714. Fees of attorneys and physicians and hospital charges.
143 A. Fees of attorneys and physicians and charges of hospitals for services, whether employed by
144 employer, employee or insurance carrier under this title, shall be subject to the approval and award of
145 the Commission. In addition to the provisions of Chapter 13 (§ 65.2-1300 et seq.), the Commission shall
146 have exclusive jurisdiction over all disputes concerning such fees or charges and may order the
147 repayment of the amount of any fee which has already been paid that it determines to be excessive;
148 appeals from any Commission determinations thereon shall be taken as provided in § 65.2-706. The
149 Commission shall also retain jurisdiction for employees to pursue payment of charges for medical
150 services notwithstanding that bills or parts of bills for health care services may have been paid by a
151 source other than an employer, workers' compensation carrier, guaranty fund or uninsured employer's
152 fund. No physician shall be entitled to collect fees from an employer or insurance carrier until he has
153 made the reports required by the Commission in connection with the case.
154 B. If a contested claim is held to be compensable under this title and, after a hearing on the claim on
155 its merits or after abandonment of a defense by the employer or insurance carrier, benefits for medical
156 services are awarded and inure to the benefit of a third party insurance carrier or health care provider,
157 the Commission shall award to the employee's attorney a reasonable fee and other reasonable pro rata
158 costs as are appropriate from the sum which benefits the third party insurance carrier or health care
159 provider. Such fees shall be based on the amount paid by the employer or insurance carrier to the third
160 party insurance carrier or health care provider for medical, surgical and hospital service rendered to the
161 employee through the date on which the contested claim is heard before the Deputy Commissioner. For
162 the purpose of this subsection, a "contested claim" is an initial contested claim for benefits and claims
163 for medical, surgical and hospital services that are subsequently contested and litigated or after
164 abandonment of a defense by the employer or insurance carrier. The employee's attorney fees shall be
165 the responsibility of the employer or insurance carrier that contested the compensability of the claim.
166 C. Payment of any obligation pursuant to this section to any third party insurance carrier or health
167 care provider shall discharge the obligation in full. The Commission shall not reduce the amount of
168 medical bills owed to the Commonwealth or its agencies without the written consent of the Office of the
169 Attorney General.
170 D. No physician, hospital, or other health care provider as defined in § 8.01-581.1 shall balance bill
171 an employee in connection with any medical treatment, services, appliances or supplies furnished to the
172 employee in connection with an injury for which an award of compensation is made pursuant to
173 § 65.2-704 or when an employer or the employer's insurance carrier voluntarily makes full payment for
174 services provided to the injured employee under the terms of a valid provider agreement in advance of
175 an award of compensation being made. For the purpose of this subsection, a health care provider
176 "balance bills" whenever (i) an employer or the employer's insurance carrier declines to pay all of the
177 health care provider's charge or fee and (ii) the health care provider seeks payment of the balance from
178 the employee.
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