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A BILL to amend and reenact 88 2.2-1124, 2.2-1132, 2.2-1149, 2.2-1150, 2.2-1153, 2.2-1404.1,
2.2-1514, 2.2-1830, 2.2-2007, 2.2-2901, 2.2-5005, 23-9.2:3, 23-9.6:1, 23-9.14:2, 23-38.88, 23-38.90,
23-38.91, 23-38.93, 23-38.97, and 36-98.1 of the Code of Virginia, to amend the Code of Virginia by
adding in Title 23 a chapter numbered 4.9:1, consisting of sections numbered 23-38.87:10 through
23-38.87:24, and to repeal 88 23-9.2:3.02, 23-9.2:3.03, and 23-9.6:1.01 of the Code of Virginia,
relating to reform and restructuring of the Commonwealth's system of higher education.

Patrons—Houck, Norment, Barker, Blevins, Colgan, Hanger, Herring, Howell, Locke, Lucas, Marsden,
Martin, McWaters, Miller, J.C., Newman, Northam, Puckett, Reynolds, Ruff, Stanley, Stosch, Stuart,
Vogel, Wampler and Watkins

Referred to Committee on Education and Health

Be it enacted by the General Assembly of Virginia:

1. That 88 2.2-1124, 2.2-1132, 2.2-1149, 2.2-1150, 2.2-1153, 2.2-1404.1, 2.2-1514, 2.2-1830, 2.2-2007,
2.2-2901, 2.2-5005, 23-9.2:3, 23-9.6:1, 23-9.14:2, 23-38.88, 23-38.90, 23-38.91, 23-38.93, 23-38.97, and
36-98.1 of the Code of Virginia are amended and reenacted and that the Code of Virginia is
amended by adding in Title 23 a chapter numbered 4.9:1, consisting of sections numbered
23-38.87:10 through 23-38.87:24, as follows:

§ 2.2-1124. Disposition of surplus materials.

A. "Surplus materials' means persona property including, but not limited to, materials, supplies,
equipment, and recyclable items, but shall not include property as defined in § 2.2-1147 that is
determined to be surplus. Surplus materials shall not include finished products that a mental health or
mental retardation facility sells for the benefit of its patients or residents, provided that (i) most of the
supplies, equipment, or products have been donated to the facility; (ii) the patients or residents of the
facility have substantially altered the supplies, equipment, or products in the course of occupational or
other therapy; and (iii) the substantial alterations have resulted in a finished product.

B. The Department shall establish procedures for the disposition of surplus materias from
departments, divisions, institutions, and agencies of the Commonwealth. Such procedures shall:

1. Permit surplus materials to be transferred between or sold to departments, divisions, institutions, or
agencies of the Commonwealth;

2. Permit surplus materials to be sold to Virginia charitable corporations granted tax-exempt status
under § 501(c)(3) of the Internal Revenue Code and operating as clinics for the indigent and uninsured
that are organized for the delivery of primary health care services (i) as federally qualified health centers
designated by the Health Care Financing Administration or (ii) at a reduced or diding fee scale or
without charge;

3. Permit public sales or auctions, including online public auctions, provided that the procedures
provide for sale to all political subdivisions and any volunteer rescue squad or volunteer fire department
established pursuant to § 15.2-955 any surplus materials prior to such public sale or auction;

4. Permit surplus motor vehicles to be sold prior to public sale or auction to local socia service
departments for the purpose of resale at cost to TANF recipients;

5. Permit surplus materials to be sold to Virginia charitable corporations granted tax-exempt status
under 8 501(c)(3) of the Interna Revenue Code and operating as children's homes,

6. Permit donations to political subdivisions of the Commonwealth under the circumstances specified
in this section;

7. Permit other methods of disposal when (a) the cost of the sale will exceed the potential revenue to
be derived therefrom or (b) the surplus material is not suitable for sale;

8. Permit any dog especially trained for police work to be sold at an appropriate price to the handler
who last was in control of the dog, which sale shall not be deemed a violation of the State and Local
Government Conflict of Interests Act (8 2.2-3100 et seq.);

9. Permit the transfer of surplus clothing to an appropriate department, division, institution, or agency
of the Commonwealth for distribution to needy individuals by and through local socia services boards;

10. Encourage the recycling of paper products, beverage containers, electronics, and used motor ail;

11. Require the proceeds from any sale or recycling of surplus materials be promptly deposited into
the state treasury in accordance with § 2.2-1802 and report the deposit to the State Comptroller;

12. Permit donations of surplus computers and related equipment to public schools in the
Commonwealth and Virginia charitable corporations granted tax-exempt status under 8§ 501(c)(3) of the
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Internal Revenue Code and providing services to persons with disabilities, at-risk youths, or low-income
families. For the purposes of this subdivision, "at-risk youths' means school-age children approved
eligible to receive free or reduced price meals in the federally funded lunch program;

13. Permit surplus materials to be transferred or sold, prior to public sae or auction, to public
television stations located in the state and other nonprofit organizations approved for the distribution of
federal surplus materials;

14. Permit a public ingtitution of higher education to dispose of its surplus materials at the location
where the surplus materials are held and to retain any proceeds from such disposal, provided that the
ingtitution meets the conditions prescribed i subsection B of §-23-38.88developed pursuant to
subdivison B 5 of § 23-38.87:23 and prescribed in § 23-38.112 (regardless of whether or not the
ingtitution has been granted any authority under Subchapter 3 (8 23-38.91 et seq.) of Chapter 4.10 of
Title 23); and

15. Require, to the extent practicable, the recycling and disposal of computers and other information
technology assets. Additionally, for computers or information technology assets that may contain
confidential state data or persona identifying information of citizens of the Commonweadlth, the
Department shall ensure all policies for the transfer or other disposition of computers or information
technology assets are consistent with data and information security policies developed by the Virginia
Information Technologies Agency.

C. The Department shall dispose of surplus materials pursuant to the procedures established in
subsection B or permit any department, division, institution, or agency of the Commonwealth to dispose
of its surplus materials consistent with the procedures so established. No surplus materials shall be
disposed of without prior consent of the head of the department, division, institution, or agency of the
Commonwealth in possession of such surplus materials or the Governor.

D. Departments, divisions, institutions, or agencies of the Commonwealth or the Governor may
donate surplus materials only under the following circumstances:

1. Emergencies declared in accordance with § 44-146.18:2 or 44-146.28;

2. As set forth in the budget bill as defined by 8§ 2.2-1509, provided that (@) the budget bill contains
a description of the surplus materials, the method by which the surplus materials shall be distributed,
and the anticipated recipients, and (b) such information shall be provided by the Department to the
Department of Planning and Budget in sufficient time for inclusion in the budget bill;

3. When the market value of the surplus materials, which shall be donated for a public purpose, is
less than $500; however, the total market value of all surplus materials so donated by any department,
divison, institution, or agency shall not exceed 25 percent of the revenue generated by such
department's, division's, ingtitution's, or agency's sale of surplus materials in the fiscal year, except these
limits shall not apply in the case of surplus computer equipment and related items donated to Virginia
public schools; or

4. During a local emergency, upon written request of the head of a local government or a political
subdivision in the Commonwealth to the head of a department, division, institution, or agency.

E. On or before October 1 of each year, the Department shall prepare, and file with the Secretary of
the Commonwealth, a plan that describes the expected disposition of surplus materials in the upcoming
fiscal year pursuant to subdivision B 6.

F. The Department may make available to any local public body of the Commonwesalth the services
or facilities authorized by this section; however, the furnishing of any such services shall not limit or
impair any services normaly rendered any department, division, institution or agency of the
Commonwealth. All public bodies shall be authorized to use the services of the Department's Surplus
Property Program under the guidelines established pursuant to this section and the surplus property
policies and procedures of the Department. Proceeds from the sale of the surplus property shall be
returned to the local body minus a service fee. The service fee charged by the Department shall be
consistent with the fee charged by the Department to state public bodies.

§ 2.2-1132. Administration of capital outlay construction; exception for certain educational
institutions.

A. The Division shall provide assistance in the administration of capital outlay construction projects
set forth in the appropriation act, other than highway construction undertaken by the Department of
Transportation and the acquisition or improvement of specialized cargo-handling equipment and related
port infrastructure including, but not limited to, port construction, renovation, and demoalition that is
required in a timely manner to meet market demands to enhance commerce through the Virginia Port
Authority, the review and approval of plans and specifications, and acceptance of completed projects.

B. The Division may establish standards, as needed, for construction by the Commonwealth and may,
with the advice of the Attorney General, establish standard contract provisions and procedures for the
procurement and administration of construction and for the procurement and administration of
architectural and engineering services relating to construction, which shall be used by all departments,
agencies and institutions of the Commonwealth. All departments, agencies and institutions of the
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Commonwealth shall ensure that the design and construction of state-owned buildings comply with the
standards governing energy use and efficiency established by the Division. The standards may provide
for incentive contracting that offers a contractor whose bid is accepted the opportunity to share in any
cost savings redlized by the Commonwealth when project costs are reduced by the contractor, without
affecting project quality, during construction of the project. The fee, if any, charged by the project
engineer or architect for determining the cost savings shall be paid as a separate cost and shall not be
calculated as part of any cost savings.

C. Notwithstanding any standards established by the Division or law to the contrary except as
provided in this subsection, any public ingtitution of higher education that has in effect a signed
memorandum of understanding with the Secretary of Administration regarding participation in the
nongeneral fund decentralization program as set forth in the appropriation act may enter into contracts
for specific construction projects without the preliminary review and approval of the Division, provided
such institutions are in compliance with the requirements of the Virginia Public Procurement Act
(8 2.2-4300 et seq.) and utilize the general terms and conditions for those forms of procurement
approved by the Division and the Office of the Attorney General. The authority granted in this
subsection shall only become effective if the institution meets the conditions preseribed 1 subsection B
of §23-38.88developed pursuant to subdivision B 5 of § 23-38.87:23. The Secretary of Administration
shall establish guidelines to assist institutions in evaluating alternative project delivery methods prior to
entering into a contract. For projects constructed pursuant to this subsection, the responsibility of the
Division of Engineering and Buildings shall be as set forth in subsection C of § 36-98.1.

For purposes of this section, "construction” shall include new construction, reconstruction, renovation,
restoration, major repair, demolition and all similar work upon buildings and ancillary facilities owned
or to be acquired by the Commonwealth. It shall not include buildings or other facilities ancillary to the
use of state highways that are located within the right-of-way of any state highway, or assets for use by
the Virginia Port Authority within the boundaries of property owned or leased by the Virginia Port
Authority.

§ 2.2-1149. Department to review proposed acquisitions of real property; approva by the Governor;
exceptions.

Notwithstanding any provision of law to the contrary, no state department, agency or institution shall
acquire real property by gift, lease, purchase or any other means without following the guidelines
adopted by the Department and obtaining the prior approval of the Governor. The Department shall
review every proposed acquisition of real property by gift, lease, purchase or any other means by any
department, agency or institution of the Commonwealth and recommend either approval or disapproval
of the transactions to the Governor based on cost, demonstrated need, and compliance with the
Department's guidelines.

The provisions of this section shall not apply to the:

1. Acquisition of real property for open space preservations pursuant to the purposes of § 10.1-1800
and subdivision A 4 of § 10.1-2204, if it does not require as a condition of acceptance, an appropriation
of any state funds for the continued maintenance of such property;

2. Acquisition of easements pursuant to the purposes of 88 10.1-1020 and 10.1-1021 or 8§ 10.1-1700,
10.1-1702, and 10.1-1702;

3. Acquisition through the temporary lease or donation of real property for a period of six months or
less duration;

4. Acquisition of easements by public institutions of higher education provided that the particular
ingtitution meets the conditions prescribed i sdubsection B of §-23-38.88 developed pursuant to
subdivision B 5 of § 23-38.87:23;

5. Entering into an operating/income lease or a capital lease by a public institution of higher
education, for real property to be used for academic purposes, or for rea property owned by the
ingtitution or a foundation related to the institution to be used for non-academic purposes, in accordance
with the ingtitution's land use plan pursuant to § 2.2-1153 provided that (i) the capital lease does not
constitute tax-supported debt of the Commonwealth, (ii) the institution meets the conditions prescribed i
sdbsection B of §-23-38.88 developed pursuant to subdivision B 5 of § 23-38.87.23, and (iii) for
purposes of entering into a capital lease, the institution shall have in effect a signed memorandum of
understanding with the Secretary of Administration regarding participation in the nongeneral fund
decentralization program as set forth in the appropriation act. For the purposes of this subdivision, an
operating/income lease or a capital lease shall be determined using generally accepted accounting
principles; or

6. Acquisition of real property for the construction, improvement or maintenance of highways and
transportation facilities and purposes incidental thereto by the Department of Transportation; however,
acquisitions of real property by the Department of Transportation for office space, district offices,
residencies, area headquarters, or correctiona facilities shall be subject to the Department's review and
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the Governor's approval.

§ 2.2-1150. Conveyance and transfers of real property by state agencies; approval of Governor and
Attorney General; notice to members of General Assembly.

A. When it is deemed to be in the public interest.

1. Property owned by the Commonwealth may be sold, leased, or other interests therein conveyed to
political subdivisions, public authorities, or the federal government, for such consideration as is deemed
proper; and

2. Property owned by the Commonwealth and held in the possession of a department, agency or
ingtitution of the Commonwealth may be transferred to the possession of another department, agency or
ingtitution of the Commonwealth by the execution of an agreement between the heads of such
departments, agencies or institutions.

B. No transaction authorized by this section shall be made without the prior written recommendation
of the Department to the Governor, the written approval of the Governor of the transaction itself, and
the approval of the Attorney General as to the form of the instruments prior to execution.

Prior to entering into any negotiations for the conveyance or transfer of any portion of Camp
Pendleton or any military property that has been or may be conveyed to the Commonwealth pursuant to
a recommendation by the Defense Base Closure Realignment Commission, the Department shall give
written notice to all members of the Genera Assembly within the planning district in which such
property is located. If, within 30 days of receipt of the Department's notice, 25 percent of such members
of the General Assembly give notice to the Department that they object to such conveyance or that they
require additional information, the Department shall conduct a meeting, with written notice thereof to al
members of the Genera Assembly within that planning district, at which the Department and such
members shall discuss the proposed transaction. Members of the General Assembly objecting to the
proposed transaction after the meeting shall convey their objections in detail to the Governor, who shall
consider the objections. Certification of compliance with the foregoing requirements by the Governor in
a deed or other instrument conveying or transferring any portion of Camp Pendleton or any such
military property, absent knowledge by the purchaser or transferee to the contrary, shall serve as prima
facie evidence of compliance with this subsection.

C. Notwithstanding the provisions of subsection B, a public institution of higher education may
convey an easement pertaining to any property such institution owns or controls provided that the
institution meets the conditions preseribed i subsection B of §-23-38.88 developed pursuant to
subdivision B 5 of § 23-38.87.23 and prescribed in § 23-38.112 (regardless of whether or not the
institution has been granted any authority under Subchapter 3 (8 23-38.91 et seq.) of Chapter 4.10 of
Title 23).

§ 2.2-1153. State agencies and institutions to notify Department of property not used or required;
criteria.

A. Whenever any department, agency or ingtitution of state government possesses or has under its
control state-owned or leased property that is not being used to full capacity or is not required for the
programs of the department, agency or institution, it shall so notify the Department. Such notification
shall be in a form and manner prescribed by the Department. Each department, agency and institution
shall submit to the Department a land use plan for state-owned property it possesses or has under its
control showing present and planned uses of such property. Such plan shall be approved by the
cognizant board or governing body of the department, agency or ingtitution holding title to or otherwise
controlling the state-owned property or the agency head in the absence of a board or governing body,
with a recommendation on whether any property should be declared surplus by the department, agency
or ingtitution. Development of such land use plans shall be based on guidelines promulgated by the
Department. The guidelines shall provide that each land use plan shall be updated and copies provided
to the Department by September 1 of each year. The Department may exempt properties that are held
and used for conservation purposes from the requirements of this section. The Department shall review
the land use plans and determine whether the property or any portion thereof should be declared surplus
to the needs of the Commonwealth. By October 1 of each year, the Department shall provide a report to
the Chairmen of the House Appropriations and Senate Finance Committees setting forth the
Department's findings, the sale or marketing of properties identified pursuant to this section, and
recommending any actions that may be required by the Governor and the Genera Assembly to identify
and dispose of property not being efficiently and effectively utilized.

Until permanent disposition of the property determined to be surplus is effected, the property shall
continue to be maintained by the department, agency or institution possessing or controlling it, unless
upon the recommendation of the Department, the Governor authorizes the transfer of the property to the
possession or control of the Department. In this event, the department, agency or institution formerly
possessing or controlling the property shall have no further interest in it.

B. The Department shall establish criteria for ascertaining whether property under the control of a
department, agency or institution should be classified as "surplus' to its current or proposed needs. Such



5of 27

criteria shall provide that the cognizant board or governing body, if any, of the department, agency or
ingtitution holding the title to or otherwise controlling the state-owned property, or the agency head in
the absence of a board or governing body, shall approve the designation of the property as surplus.

C. Notwithstanding the provisions of subsection A:

1. The property known as College Woods, which includes Lake Matoaka and is possessed and
controlled by a college founded in 1693, regardless of whether such property has been declared surplus
pursuant to this section, shall not be transferred or disposed of without the approval of the board of
visitors of such college by a two-thirds vote of all board members at a regularly scheduled board
meeting. The General Assembly shall also approve the disposal or transfer.

2. Surplus real property valued at less than $5 million that is possessed and controlled by a public
institution of higher education may be sold by such ingtitution, provided that (i) at least 45 days prior to
executing a contract for the sale of such property, the institution gives written notification to the
Governor and the Chairmen of the House Appropriations and Senate Finance Committees; and (ii) the
Governor may postpone the sale at any time up to 10 days prior to the proposed date of sale. Such sale
may be effected by public auction, sealed bids, or by marketing through one or more Virginia licensed
real estate brokers after satisfying the public notice provisions of subsection A of § 2.2-1156. The terms
of al negotiations resulting in such sale shall be public information. The public institution of higher
education may retain the proceeds from the sale of such property if the property was acquired by
nongeneral funds. If the institution originaly acquired the property through a mix of genera and
nongeneral funds, 50 percent of the proceeds shall be distributed to the institution and 50 percent shall
be distributed to the State Park Conservation Resources Fund established under subsection A of
§ 10.1-202. The authority of a public institution of higher education to sell surplus rea property
described under this subdivision or to retain any proceeds from the sale of such property shall be subject
to the ingtitution meeting the conditions prescribed i1 subsection B of §-23-38.88 developed pursuant to
subdivison B 5 of § 23-38.87.23 and prescribed in § 23-38.112 (regardless of whether or not the
ingtitution has been granted any authority under Subchapter 3 (8 23-38.91 et seq.) of Chapter 4.10 of
Title 23).

§ 2.2-1404.1. Use of vendors identified by public institutions of higher education as small, women-
and minority-owned businesses.

For purposes of compliance with § 2.2-4310, a public institution of higher education that meets the
conditions prescribed i sdbsection B of §-23-38.88 developed pursuant to subdivison B 5 of
§ 23-38.87.23 may procure goods, services, and construction from vendors identified by such public
institutions of higher education as small, women-owned, and minority-owned businesses that the
institution has certified as such based on criteria approved by the Department. An institution exercising
the authority granted by this section shall establish and follow internal procedures and processes
designed to verify whether or not a vendor qualifies to be certified as a small, women-owned, and
minority-owned businesses under the Department approved criteria and the certification requirements.
The ingtitution shall notify the Department promptly of the certification, and shal provide the
Department with a copy of its written certification identifying the vendor as small, women-owned, and
minority-owned businesses and all application materials submitted by the vendor to the institution. Such
certification shall remain in effect unless and until the Department notifies the institution that the vendor
does not meet the certification regquirements.

An ingtitution exercising authority granted under this section shall promptly make available to the
Department, upon request, copies of its procurement records, receipts, and transactions in regard to
procurement from small, women-owned, and minority-owned businesses in order for the Department to
ensure institution compliance with its approved reporting and certification criteria.

§ 2.2-1514. (Contingent expiration date - see Editor's notes) Assignment of general fund for
nonrecurring expenditures.

A. As used in this section:

"The Budget Bill" means the "The Budget Bill" submitted pursuant to § 2.2-1509, including any
amendments to a general appropriation act pursuant to such section.

"Nonrecurring expenditures’ means the acquisition or construction of capital outlay projects as
defined in § 2.2-1518, the acquisition or construction of capital improvements, the acquisition of land,
the acquisition of equipment, or other expenditures of a one-time nature as specified in the genera
appropriation act. Such term shall not include any expenditures relating to transportation, including but
not limited to transportation maintenance.

B. At the end of each fiscal year, the Comptroller shall assign within his annual report pursuant to
§ 2.2-813 as follows: one-third of the remaining amount of the general fund balance that is not
otherwise restricted, committed, or assigned for other usage within the general fund shall be assigned by
the Comptroller for nonrecurring expenditures, and two-thirds shall be assigned for deposit into the
Transportation Trust Fund. No such assignment shall be made unless the full amounts required for other
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restrictions, commitments, or assignments including but not limited to (i) the Revenue Stabilization Fund
deposit pursuant to § 2.2-1829, (ii) the Virginia Water Quality Improvement Fund deposit pursuant to
§ 10.1-2128, but excluding any deposits provided under the Virginia Natural Resources Commitment
Fund established under § 10.1-2128.1, (iii) capita outlay reappropriations pursuant to the general
appropriation act, (iv) (a) operating expense reappropriations pursuant to the general appropriation act,
and (b) reappropriations of unexpended appropriations to certain public institutions of higher education
pursuant to 8 2.2-5005, (v) pro rata rebate payments to certain public ingtitutions of higher education
pursuant to § 2.2-5005, (vi) the unappropriated balance anticipated in the general appropriation act for
the end of such fiscal year, and (vii) interest payments on deposits of certain public institutions of
higher education pursuant to § 2.2-5005 are set aside. Fhe Comptroller shall set aside amounts Fequi-lceel
and for all fiscal yean thereafter.

C. The Governor shal include in "The Budget Bill" pursuant to § 2.2-1509 recommended
appropriations from the general fund or recommended amendments to general fund appropriations in the
general appropriation act in effect at that time an amount for nonrecurring expenditures and an amount
for deposit into the Transportation Trust Fund equal to the amounts assigned by the Comptroller for
such purposes pursuant to the provisions of subsection B. Such deposit to the Transportation Trust Fund
shall not preclude the appropriation of additional amounts from the general fund for transportation
purposes.

§ 2.2-1514. (Contingent effective date - see Editor's notes) Assignment of general fund for
nonrecurring expenditures.

A. As used in this section:

"The Budget Bill" means the "The Budget Bill" submitted pursuant to 8§ 2.2-1509, including any
amendments to a general appropriation act pursuant to such section.

"Nonrecurring expenditures’ means the acquisition or construction of capital outlay projects as
defined in § 2.2-1518, the acquisition or construction of capital improvements, the acquisition of land,
the acquisition of equipment, or other expenditures of a onetime nature as specified in the general
appropriation act.

B. At the end of each fiscal year, the Comptroller shall assign within his annua report pursuant to
§ 2.2-813 an amount for nonrecurring expenditures, which shall equal the remaining amount of the
genera fund balance that is not otherwise restricted, committed, or assigned for other usage within the
general fund. No such assignment shall be made unless the full amounts required for other restrictions,
commitments, or assignments including but not limited to (i) the Revenue Stabilization Fund deposit
pursuant to 8§ 2.2-1829, (ii) the Virginia Water Quality Improvement Fund deposit pursuant to
§ 10.1-2128, but excluding any deposits provided under the Virginia Natural Resources Commitment
Fund established under § 10.1-2128.1, (iii) capita outlay reappropriations pursuant to the general
appropriation act, (iv) (a) operating expense reappropriations pursuant to the general appropriation act,
and (b) reappropriations of unexpended appropriations to certain public institutions of higher education
pursuant to 8§ 2.2-5005, (v) pro rata rebate payments to certain public institutions of higher education
pursuant to § 2.2-5005, (vi) the unappropriated balance anticipated in the general appropriation act for
the end of such fiscal year, and (vii) interest payments on deposits of certain public institutions of
higher education pursuant to § 2.2-5005 are set aside. Fhe Comptroller shall set aside ameunts required
for clauses vy {(b); &) and (v beginning with the mitial fiscal year as determined under §-2.2-5005
and for all fiscal years thereafter:

C. The Governor shal include in "The Budget Bill" pursuant to § 2.2-1509 recommended
appropriations from the general fund or recommended amendments to general fund appropriations in the
general appropriation act in effect at that time an amount for nonrecurring expenditures equal to the
amount assigned by the Comptroller for such purpose pursuant to the provisions of subsection B of this
section.

§ 2.2-1830. Decline in forecasted revenues.

In the event that a revised general fund forecast presented to the General Assembly reflects a decline
when compared to total general fund revenues appropriated, and the decrease is more than two percent
of certified tax revenues collected in the most recently ended fiscal year, the General Assembly may
appropriate an amount for transfer from the Fund to the general fund, and to the Higher Education
Revenue Sabilization Fund, pursuant 8 23-38.87:19, to stabilize the revenues of the Commonwealth.
However, in no event shal the transfer exceed more than one-half of the forecasted shortfall in
revenues.

§ 2.2-2007. Powers of the CIO.

A. In addition to such other duties as the Secretary may assign, the CIO shall:

1. Monitor trends and advances in information technology; develop a comprehensive, statewide,
two-year strategic plan for information technology to include: (i) specific projects that implement the
plan; (ii) a plan for the acquisition, management, and use of information technology by state agencies;
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and (iii) a report of the progress of any ongoing enterprise application projects, any factors or risks that
might affect their successful completion, and any changes to their projected implementation costs and
schedules. The statewide plan shall be updated annually and submitted to the Secretary for approval.

2. Direct the formulation and promulgation of policies, guidelines, standards, and specifications for
the purchase, development, and maintenance of information technology for state agencies, including, but
not limited to, those (i) required to support state and local government exchange, acquisition, storage,
use, sharing, and distribution of geographic or base map data and related technologies, (ii) concerned
with the development of electronic transactions including the use of electronic signatures as provided in
§ 59.1-496, and (iii) necessary to support a unified approach to information technology across the
totality of state government, thereby assuring that the citizens and businesses of the Commonwealth
receive the greatest possible security, value, and convenience from investments made in technology.

3. Direct the development of policies and procedures, in consultation with the Department of
Planning and Budget, that are integrated into the Commonwealth's strategic planning and performance
budgeting processes, and that state agencies and public ingtitutions of higher education shall follow in
developing information technology plans and technology-related budget requests. Such policies and
procedures shall require consideration of the contribution of current and proposed technology
expenditures to the support of agency and institution priority functional activities, as well as current and
future operating expenses, and shall be utilized by all state agencies and public institutions of higher
education in preparing budget requests.

4. Review budget requests for information technology from state agencies and public institutions of
higher education and recommend budget priorities to the Secretary.

Review of such budget requests shall include, but not be limited to, all data processing or other
related projects for amounts exceeding $100,000 in which the agency or institution has entered into or
plans to enter into a contract, agreement or other financing agreement or such other arrangement that
requires that the Commonwealth either pay for the contract by foregoing revenue collections, or alows
or assigns to another party the collection on behalf of or for the Commonwealth any fees, charges, or
other assessments or revenues to pay for the project. For each project, the agency or institution, with the
exception of public institutions of higher education that meet the conditions preseribed in subsection B
of §-23-38.88 developed pursuant to subdivison B 5 of § 23-38.87.23, shall provide the CIO (i) a
summary of the terms, (ii) the anticipated duration, and (iii) the cost or charges to any user, whether a
state agency or institution or other party not directly a party to the project arrangements. The description
shall also include any terms or conditions that bind the Commonwealth or restrict the Commonwealth's
operations and the methods of procurement employed to reach such terms.

5. Direct the development of policies and procedures for the effective management of information
technology investments throughout their entire life cycles, including, but not limited to, project
definition, procurement, development, implementation, operation, performance evaluation, and
enhancement or retirement. Such policies and procedures shal include, at a minimum, the periodic
review by the CIO of agency and public institution of higher education major information technology
projects. The CIO shall provide technical guidance to the Department of General Services in the
development of policies and procedures for the recycling and disposal of computers and other
technology assets. Such policies and procedures shall include the expunging, in a manner as determined
by the CIO, of al state confidential data and personal identifying information of citizens of the
Commonwealth prior to such sale, disposal, or other transfer of computers or other technology assets.

6. Oversee and administer the Virginia Technology Infrastructure Fund created pursuant to
§2.2-2023.

7. Periodically evaluate the feasibility of outsourcing information technology resources and services,
and outsource those resources and services that are feasible and beneficial to the Commonwealth.

8. Have the authority to enter into contracts, and with the approva of the Secretary of Technology
for any contracts over $1 million, with one or more other public bodies, or public agencies or
ingtitutions or localities of the several states, of the United States or its territories, or the District of
Columbia for the provision of information technology services.

9. Report annually to the Governor, the Secretary, and the Joint Commission on Technology and
Science created pursuant to 8 30-85 on the use and application of information technology by state
agencies and public institutions of higher education to increase economic efficiency, citizen convenience,
and public access to state government. The CIO shall prepare an annual report for submission to the
Secretary, the Information Technology Advisory Council, and the Joint Commission on Technology and
Science on a prioritized list of Recommended Technology Investment Projects based upon major
information technology projects submitted for approval pursuant to this chapter. As part of this plan, the
CIO shall develop and regularly update a methodology for prioritizing projects based upon the allocation
of points to defined criteria. The criteria and their definitions shall be presented in the plan. For each
project listed in the plan, the CIO shall indicate the number of points and how they were awarded. For

dA37IONAOHA 1N |

6Sr1dS



SB1459 8 of 27

426
427
428
429
430
431
432
433
434
435
436
437
438

each listed project, the CIO shall aso indicate (i) the projected cost of the project for the next three
biennia following project implementation; (ii) al projected costs of ongoing operations and maintenance
activities; and (iii) whether the project fails to incorporate existing standards for the maintenance,
exchange, and security of data. This report shall aso include trends in current projected information
technology spending by state agencies and at the enterprise level, including spending on projects,
operations and maintenance, and payments to VITA.

10. Direct the development of policies and procedures that require VITA to review major information
technology projects proposed by state agencies and ingtitutions and recommend to the Secretary whether
such projects be approved or disapproved. The CIO shall disapprove major information technology
projects that do not conform to the statewide strategic information technology plan or to the individua
plans of state agencies or institutions of higher education. For projects that do not meet the definition of
major information technology project as defined in § 2.2-2006, the CIO shall develop criteria and
requirements defining whether such projects are subject to the provisions of this subdivision.

11. Oversee the Commonwealth's efforts to modernize the planning, development, implementation,
improvement, and retirement of Commonwealth applications, including the coordination and
development of enterprise-wide or multiagency applications.

12. Develop and recommend to the Secretary statewide technical and data standards for information
technology and related systems, including the utilization of nationally recognized technical and data
standards for hedth information technology systems or software purchased by a state agency of the
Commonwealth.

B. Consistent with § 2.2-2012, the CIO may enter into public-private partnership contracts to finance
or implement information technology programs and projects. The CIO may issue a request for
information to seek out potential private partners interested in providing programs or projects pursuant to
an agreement under this subsection. The compensation for such services shall be computed with
reference to and paid from the increased revenue or cost savings attributable to the successful
implementation of the program or project for the period specified in the contract. The CIO shall be
responsible for reviewing and approving the programs and projects and the terms of contracts for same
under this subsection. The CIO shall determine annually the total amount of increased revenue or cost
savings attributable to the successful implementation of a program or project under this subsection and
such amount shall be deposited in the Virginia Technology Infrastructure Fund created in § 2.2-2023.
The CIO is authorized to use moneys deposited in the Fund to pay private partners pursuant to the terms
of contracts under this subsection. All moneys in excess of that required to be paid to private partners,
as determined by the CIO, shall be reported to the Comptroller and retained in the Fund. The CIO shall
prepare an annual report to the Governor, the Secretary, and General Assembly on al contracts under
this subsection, describing each information technology program or project, its progress, revenue impact,
and such other information as may be relevant.

C. The CIO shal drive to follow acceptable technology investment methods, such as Information
Technology Investment Management (ITIM) principles developed by the United States Government
Accountability Office, to ensure that al technology expenditures are an integra part of the
Commonwealth's performance management system and are aligned with (i) agency strategic business
objectives, (ii) the Governor's policy objectives, and (iii) the long-term objectives of the Council on
Virginias Future.

D. Subject to review and approval by the Secretary, the CIO shall have the authority to enter into
and amend contracts for the provision of information technology services.

§ 2.2-2901. Appointments, promotions and tenure based upon merit and fitness.

A. In accordance with the provisions of this chapter al appointments and promotions to and tenure
in positions in the service of the Commonwealth shall be based upon merit and fitness, to be
ascertained, as far as possible, by the competitive rating of qualifications by the respective appointing
authorities.

Persons holding positions in the service of the Commonwealth on July 1, 1952, shall be deemed to
be holding their positions as though they had received appointment under the terms of this chapter.

B. Persons who leave the service of the Commonwealth for service in any of the armed forces of the
United States shall be entitled to be restored to such positions upon the termination of their service with
the armed forces, provided such persons, except for good cause shown, have filed an application for
restoration to such positions within 90 calendar days following such termination of military service,
accompanied by a certificate attesting that the military duty was satisfactorily performed. Such persons
shall thereafter hold such positions as though they had received appointment under the terms of this
chapter, except as to any such position which, in the meantime, may have been abolished. Any such
former employee returning to, or applying for, employment in the state service, as provided by this
section, shall be considered as having at least as favorable a status with reference to this chapter as he
would have occupied if his service had been continuous.

C. No establishment of a position or rate of pay, and no change in rate of pay shall become effective
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except on order of the appointing authority and approval by the Governor. This subsection shall not
apply to any position the compensation of which is at a rate of $1,200 per annum or less.

D. In order to attract and retain professiona auditors, accountants and staff members in the service of
the Auditor of Public Accounts, the Joint Legislative Audit and Review Commission may establish
scales of pay for such positions notwithstanding the provisions of this chapter. Such scales when
established and certified to the Department of Human Resource Management and the Comptroller shall
be applicable in the stead of the scales established under the personnel plan.

E. The Board of Visitors of public institutions of higher education shall establish policies for the
designation of administrative and professional faculty positions at ingtitutions of higher education. Those
designations shall be reserved for positions that require a high level of administrative independence,
responsibility, and oversight within the organization or specialized expertise within a given field as
defined by the Board of Visitors. The authority under this subsection to establish policies for the
designation of administrative and professiona faculty positions shall be granted only to those institutions
that meet the conditions prescribed i subsection B of §-23-38:88 developed pursuant to subdivision B 5
of §23-38.87.23.

§ 2.2-5005. Incentive performance benefits to certain public institutions of higher education.

As used 11 this section; unless the context requires a different meaning:

“Fiscal year of implementation” means the first full fiscal year for which the financial and
administrative management and educational-related performance benchmarks deseribed under
§23-9.6:1.01 are effective; as provided in a general appropriation act:

Beginning with the 2013-2014 fiscal year that Hamediately fellows the fiscal year of |
and for all fiscal years thereafter, each public institution of higher education that {) has been certified
during the fiscal year by the State Council of Higher Education of Virginia pursuant to § 23-9:6:1:01 as
having met the institutional performance benchmarks for public institutions of higher education and (i)
meets the conditions prescribed A subsection B of 8-23-38.8823-38.87:24, shall receive the following
financial benefits:

1. Interest on the tuition and fees and other nongeneral fund Educational and General Revenues
deposited into the State Treasury by the public institution of higher education, as provided in the
appropriation act. Such interest shall be paid from the general fund and shall be an appropriate and
equitable amount as determined and certified in writing by the Secretary of Finance to the Comptroller
by the end of each fiscal year, or as soon thereafter as practicable;

2. Any unexpended appropriations of the public institution of higher education a the close of the
fiscal year, which shall be reappropriated and allotted for expenditure by the institution in the
immediately following fiscal year; and

3. A pro rata amount of the rebate due to the Commonwealth on credit card purchases of $5,000 or
less made during the fiscal year. The amount to be paid to each institution shall equal a pro rata share
based upon its total transactions of $5,000 or less using the credit card that is approved for use by all
state agencies as compared to al transactions of $5,000 or less using such card by all state agencies.
The Comptroller shall determine the public ingtitution's pro rata share and, as provided in the
appropriation act, shall pay the institution by August 15, or as soon theresfter as practicable, of the
fiscal year immediately following the year of certification.

The payment to an institution of its pro rata share under this subdivision shall also be applicable to
other rebate or refund programs in effect that are similar to that of the credit card rebate program
described in this subdivision. The Secretary of Finance shall identify such other rebate or refund
programs and shall determine the pro rata share to be paid to the public institution of higher education.

4. A rebate of any transaction fees for the prior fiscal year paid for sole source procurements made
by the institution in accordance with subsection E of 8§ 2.2-4303, for using a vendor who is not
registered with the Department of General Service's web-based electronic procurement program
commonly known as "eVA", as provided in the appropriation act. Such rebate shall be certified by the
Department of General Services and paid to each public institution by August 15, or as soon thereafter
as practicable, of the fiscal year immediately following the year of certification.

§ 23-9.2:3. Power of governing body of educational institution to establish rules and regulations;
offenses occurring on property of institution; state direct student financial assistance; release of
educational records.

A. In addition to the powers now enjoyed by it, the board of visitors or other governing body of
every educational institution shall have the power:

1. To establish rules and regulations for the acceptance and assistance of students except that (i)
individuals who have failed to meet the federal requirement to register for the selective service shall not
be eligible to receive any state direct student assistance; (ii) the accreditation status of a Virginia public
high school shall not be considered in making admissions determinations for students who have earned a
diploma pursuant to the requirements established by the Board of Education; and (iii) the governing
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boards of the four-year institutions shall establish policies providing for the admission of certain
graduates of Virginia community colleges as set forth in § 23-9.2:3.02 23-38.87:18.

2. To establish rules and regulations for the conduct of students while attending such institution.

3. To establish programs, in cooperation with the State Council of Higher Education and the Office
of the Attorney General, to promote compliance among students with the Commonwealth's laws relating
to the use of acoholic beverages.

4. To establish rules and regulations for the rescission or restriction of financial aid, within the
discretionary authority provided to the institution by federal or state law and regulations, and the
suspension and dismissal of students who fail or refuse to abide by such rules and regulations for the
conduct of students.

5. To establish rules and regulations for the employment of professors, teachers, instructors and all
other employees and provide for their dismissal for failure to abide by such rules and regulations.

6. To provide parking and traffic rules and regulations on property owned by such institution.

7. To establish guidelines for the initiation or induction into any socia fraternity or sorority in
accordance with § 18.2-56.

8. To establish programs, in cooperation with the State Council of Higher Education for Virginia and
the Office of the Attorney General, to promote the awareness and prevention of sexua crimes
committed upon students.

B. Upon receipt of an appropriate resolution of the board of visitors or other governing body of an
educational ingtitution, the governing body of a political subdivision which is contiguous to the
ingtitution shall enforce state statutes and local ordinances with respect to offenses occurring on the
property of the institution.

The governing bodies of the public institutions of higher education shall assist the State Council of
Higher Education in enforcing the provisions related to eligibility for financia aid.

C. Notwithstanding any other provision of state law, the board of visitors or other governing body of
every public ingtitution of higher education in Virginia shall establish policies and procedures requiring
the notification of the parent of a dependent student when such student receives mental health treatment
a the institution's student health or counseling center and such treatment becomes part of the student's
educational record in accordance with the federal Health Insurance Portability and Accountability Act
(42 U.S.C. 8§ 1320d et seqg.) and may be disclosed without prior consent as authorized by the federa
Family Educational Rights and Privacy Act (20 U.S.C. § 1232g) and related regulations (34 C.F.R. Part
99). Such notification shall only be required if it is determined that there exists a substantial likelihood
that, as a result of mental illness the student will, in the near future, (i) cause serious physical harm to
himself or others as evidenced by recent behavior or any other relevant information or (ii) suffer serious
harm due to his lack of capacity to protect himself from harm or to provide for his basic human needs.
However, notification may be withheld if the student's treating physician or treating clinical psychologist
has made a part of the student's record a written statement that, in the exercise of his professional
judgment, the notification would be reasonably likely to cause substantial harm to the student or another
person. No public institution of higher education or employee of a public institution of higher education
making a disclosure pursuant to this subsection shall be civilly liable for any harm resulting from such
disclosure unless such disclosure constitutes gross negligence or willful misconduct by the institution or
its employees.

D. The board of visitors or other governing body of every public institution of higher education in
Virginia shall establish policies and procedures requiring the release of the educational record of a
dependent student, as defined by 20 U.S.C. § 1232g, to a parent at his request.

E. In order to improve the quality of the Commonwealth's work force and educational programs, the
governing bodies of the public institutions of higher education shall establish programs to seek to ensure
that all graduates have the technology skills necessary to compete in the 21st Century and, particularly,
that al students matriculating in teacher-training programs receive instruction in the effective use of
educational technology.

§23-9.6:1. Duties of Council generaly.

In addition to such other duties as may be prescribed elsewhere, the State Council of Higher
Education shall:

1. Develop a statewide strategic plan that reflects the goals set forth iR subsection B of §-23-38.88
developed pursuant to subdivision B 5 of § 23-38.87.23 for higher education in the Commonwealth,
identifies a coordinated approach to such state and regional goals, and emphasizes the future needs for
higher education in Virginia at both the undergraduate and the graduate levels, as well as the mission,
programs, facilities and location of each of the existing institutions of higher education, each public
ingtitution's six-year plan, and such other matters as the Council deems appropriate. The Council shall
revise such plans at least once every six years and shall submit such recommendations as are necessary
for the implementation of the plan to the Governor and the General Assembly.

2. Review and approve or disapprove any proposed change in the statement of mission of any
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presently existing public institution of higher education and to define the mission of al public
institutions of higher education created after the effective date of this provision. The Council shall,
within the time prescribed in subdivision 1, make a report to the Governor and the General Assembly
with respect to its actions hereunder. No such actions shal become effective until 30 days after
adjournment of the session of the Genera Assembly next following the filing of such a report. Nothing
contained in this provision shall be construed to authorize the Council to modify any mission statement
adopted by the General Assembly, nor to empower the Council to affect, either directly or indirectly, the
selection of faculty or the standards and criteria for admission of any public institution, whether related
to academic standards, residence or other criteria; it being the intention of this section that faculty
selection and student admission policies shall remain a function of the individual institutions.

3. Study any proposed escalation of any public institution to a degree-granting level higher than that
level to which it is presently restricted and to submit a report and recommendation to the Governor and
the General Assembly relating to the proposal. The study shall include the need for and benefits or
detriments to be derived from the escalation. No such institution shall implement any such proposed
escalation until the Council's report and recommendation have been submitted to the General Assembly
and the General Assembly approves the ingtitution's proposal.

4. Review and approve or disapprove al enrollment projections proposed by each public institution
of higher education. The Council's projections shall be in numerical terms by level of enrollment and
shall be used for budgetary and fiscal planning purposes only. The Council shall develop estimates of
the number of degrees to be awarded by each institution and include those estimates in its reports of
enrollment projections. The student admissions policies for the institutions and their specific programs
shall remain the sole responsibility of the individual boards of visitors, however, all four-year
ingtitutions shall adopt dual admissions policies with the community colleges, as required by §
23-9.2:3.02 23-38.87:18.

5. Review and approve or disapprove all new academic programs which any public institution of
higher education proposes. As used herein, "academic programs' include both undergraduate and
graduate programs.

6. Review and require the discontinuance of any undergraduate or graduate academic program that is
presently offered by any public institution of higher education when the Council determines that such
academic program is (i) nonproductive in terms of the number of degrees granted, the number of
students served by the program, the program's effectiveness, and budgetary considerations, or (ii)
supported by state funds and is unnecessarily duplicative of academic programs offered at other public
institutions of higher education in the Commonwealth. The Council shall make a report to the Governor
and the General Assembly with respect to the discontinuance of any such academic program. No such
discontinuance shall become effective until 30 days after the adjournment of the session of the General
Assembly next following the filing of such report.

7. Review and approve or disapprove the creation and establishment of any department, school,
college, branch, division or extension of any public institution of higher education that such institution
proposes to create and establish. This duty and responsibility shall be applicable to the proposed creation
and establishment of departments, schoals, colleges, branches, divisions and extensions, whether located
on or off the main campus of the ingtitution in question. If any organizational change is determined by
the Council to be proposed solely for the purpose of internal management and the institution's curricular
offerings remain constant, the Council shall approve the proposed change. Nothing in this provision shall
be construed to authorize the Council to disapprove the creation and establishment of any department,
schooal, college, branch, division or extension of any ingtitution that has been created and established by
the General Assembly.

8. Review the proposed closure of any academic program in a high demand or critical shortage area,
as defined by the Council, by any public institution of higher education and assist in the development of
an orderly closure plan, when needed.

9. Develop a uniform, comprehensive data information system designed to gather al information
necessary to the performance of the Council's duties. The system shall include information on
admissions, enrollments, self-identified students with documented disabilities, personnel, programs,
financing, space inventory, facilities and such other areas as the Council deems appropriate. When
consistent with the Government Data Collection and Dissemination Practices Act, the Virginia
Unemployment Compensation Act, and applicable federa law, the Council, acting solely or in
partnership with the Virginia Department of Education or the Virginia Employment Commission, may
contract with private entities to create de-identified student records for the purpose of assessing the
performance of institutions and specific programs relative to the workforce needs of the Commonwealth.
For the purposes of this section, "de-identified student records’ means records in which all personally
identifiable information has been removed.

10. Develop in cooperation with institutions of higher education guidelines for the assessment of
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student achievement. An institution shall use an approved program that complies with the guidelines of
the Council and is consistent with the institution's mission and educational objectives in the development
of such assessment. The Council shall report the ingtitutions assessments of student achievement in the
biennial revisions to the state's master plan for higher education.

11. Develop in cooperation with the appropriate state financial and accounting officials and to
establish uniform standards and systems of accounting, record keeping and statistical reporting for the
public institutions of higher education.

12. Review biennially and approve or disapprove all changes in the inventory of educational and
general space that any public institution of higher education may propose, and to make a report to the
Governor and the General Assembly with respect thereto. No such change shall be made until 30 days
after the adjournment of the session of the General Assembly next following the filing of such report.

13. Visit and study the operations of each of the public institutions of higher education at such times
as the Council shall deem appropriate and to conduct such other studies in the field of higher education
as the Council deems appropriate or as may be requested by the Governor or the General Assembly.

14. Provide advisory services to private, accredited and nonprofit institutions of higher education,
whose primary purpose is to provide collegiate or graduate education and not to provide religious
training or theological education, on academic, administrative, financial and space utilization matters.
The Council may also review and advise on joint activities, including contracts for services between
such public and private institutions of higher education or between such private institutions and any
agency of the Commonwealth or political subdivision thereof.

15. Adopt such rules and regulations as the Council believes necessary to implement al of the
Council's duties and responsibilities as set forth in this Code. The various public institutions of higher
education shall comply with such rules and regulations.

16. Issue guidelines consistent with the provisions of the federal Family Education Rights and
Privacy Act (FERPA), 20 U.S.C. § 12329 requiring public institutions of higher education to release a
student's academic and disciplinary record to a student's parent.

17. Require that each ingtitution of higher education formed, chartered, or established in the
Commonwealth after July 1, 1980, shall ensure the preservation of student transcripts in the event of
ingtitutional closure or revocation of approval to operate in the Commonwedth of Virginia. An
ingtitution may provide for the preservation of student transcripts by binding agreement with another
institution of higher education with which it is not corporately connected or in such other way as the
Council may authorize by regulation. In the event an institution closes, or has its approval to operate in
the Commonwealth revoked, the Council, through its Director, may take such action as is necessary to
secure and preserve the student transcripts until such time as an appropriate institution accepts all or
some of the transcripts. Nothing in this section shall be deemed to interfere with the right of a student
to his own transcripts; nor shall this section authorize disclosure of student records except as may
otherwise be authorized by law.

18. Require the development and submission of articulation, transfer, and dual enrollment and
admissions agreements between two- and four-year public institutions of higher education in Virginia,
including programs for qualified students to be simultaneously accepted by a community college and a
four-year public institution of higher education and, upon successful completion of an associate degree
program from the community college, to be automatically enrolled in the four-year institution of higher
education. Dual admissions agreements shall set forth (i) the obligations of the students accepted in such
programs, including grade point average requirements, acceptable associate degree majors, and
completion timetables; and (ii) the student's access to the privileges of enrollment in both institutions
during the time enrolled in either ingtitution. Such agreements shall be subject to the admissions
requirements of the four-year institutions, except as provided in § 23-9.2:3.02 23-38.87:18.

19. Provide periodic updates of base adequacy funding guidelines adopted by the Joint Subcommittee
Studying Higher Education Funding Policies for the various public institutions.

20. Develop a uniform certificate of general studies program, in consultation with the Virginia
Community College System and Virginia public institutions of higher education, to be offered at each
community college in Virginia Such program shal ensure that a community college student who
completes the one-year certificate program shall be able to transfer al credits to a four-year public
ingtitution of higher education in the Commonwealth upon acceptance to the institution.

In carrying out its duties and responsibilities, the Council, insofar as practicable, shall preserve the
individuality, traditions and sense of responsibility of the respective institutions. The Council, insofar as
practicable, shall seek the assistance and advice of the respective ingtitutions in fulfilling al of its duties
and responsibilities.

§23-9.14:2. State Transfer Module.

A. The Council shall develop, in cooperation with the governing boards of the public two- and
four-year ingtitutions of higher education, a State Transfer Module that designates those generd
education courses that are offered within various associate degree programs at the public two-year
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ingtitutions that are transferable for credit or admission with standing as a junior (third year) to the
public four-year institutions.

In developing such Module, the Council shall also seek the participation of private institutions of
higher education in the Commonwealth.

B. The Council shall also require the development and implementation of articulation, transfer, and
dual enroliment and admissions agreements between the Commonwealth's public two- and four-year
ingtitutions of higher education, including agreements to establish dual admissions programs for qualified
students to be simultaneously accepted by a community college and a four-year public institution of
higher education and, upon successful completion of an associate degree program from the community
college, to be automatically enrolled in the four-year ingtitution of higher education. Dual admissions
agreements shall set forth (i) the obligations of the students accepted in such programs, including grade
point average requirements, acceptable associate degree majors, and completion timetables; and (ii) the
student's access to the privileges of enrollment in both institutions during the time enrolled in either
ingtitution. Such agreements shall be subject to the admissions requirements of the four-year institutions.
The Council shall require the public two- and four-year institutions of higher education to develop and
implement such agreements, in accordance with the guidelines for articulation, transfer, and dua
enrollment and admissions agreements required by 8 23-9.2:3.02 23-38.87:18.

C. The Council shall develop and make available to the public information identifying (i) all genera
education courses offered at public two-year institutions and designating those that are accepted for
purposes of transfer for course credit at four-year public and private institutions of higher education in
Virginia; and (ii) those two- and four-year public institutions that have entered into articulation, transfer,
and dual enrollment and admissions agreements as required by § 23-9-2:3.02 23-38.87:18.

CHAPTER 4.9:1.

THE VIRGINIA HIGHER EDUCATION OPPORTUNITY ACT OF 2011.

§23-38.87:10. Short title; purpose.

This chapter may be cited as the "Preparing for the Top Jobs of the 21st Century: The Virginia
Higher Education Opportunity Act of 2011," the "Top Jobs Act," or "TJ21." The objective of this
chapter is to fuel strong economic growth in the Commonwealth and prepare Virginians for the top job
opportunities in the knowledge-driven economy of the 21st Century by establishing a long-term
commitment, policy, and framework for sustained investment and innovation that will enable the
Commonwealth to build upon the strengths of its excellent higher education system and achieve national
and international leadership in college degree attainment and personal income, and that will ensure
these educational and economic opportunities are accessible and affordable for all capable and
committed Virginia students.

In furtherance of this the objective, the following purposes shall inform the development and
implementation of funding policies, performance criteria, economic opportunity metrics, and
recommendations required by this chapter:

1. To ensure an educated workforce in Virginia through a public-private higher education system
whose hallmarks are instructional excellence, affordable access, economic impact, institutional diversity
and managerial autonomy, cost-efficient operation, technological and pedagogical innovation, and
reform-based investment;

2. To take optimal advantage of the demonstrated correlation between higher education and
economic growth by investing in a manner that will generate economic growth, job creation, personal
income growth, and revenues generated for state and local government in Virginia;

3. To place Virginia among the most highly educated states and countries by conferring
approximately 100,000 cumulative additional undergraduate degrees on Virginians by 2025,
accompanied by a comparable increase in privately conferred Virginia undergraduate degrees over the
same period, and to achieve these targets by expanding enrollment of Virginians at public and private
higher education ingtitutions in the Commonwealth, improving undergraduate graduation and retention
rates in the Virginia higher education system, and increasing degree completion by Virginians with
partial credit toward a college degree, including students with ongoing job and family commitments who
need access to nontraditional college-level educational opportunities;

4. To enhance personal opportunity and earning power for individual Virginians by increasing
college degree attainment in the Commonwealth, especially in high-demand, high-income fields such as
science, technology, engineering, mathematics, and healthcare, and by providing information about the
economic value and impact of individual degree programs by institution;

5. To promote university-based research that produces outside investment in Virginia, fuels economic
advances, triggers commercialization of new products and processes, fosters the formation of new
businesses, leads businesses to bring their facilities and jobs to Virginia, and in other ways helps place
the Commonwealth on the leading edge in the knowledge-driven economy;

6. To support the national effort to enhance the security and economic competiveness of the United
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Sates of America, and to secure a leading economic position for the Commonwealth of Virginia,
through increased research and instruction in science, technology, engineering, mathematics, and related
fields, which require qualified faculty, appropriate research facilities and equipment, public-private and
intergovernmental collaboration, and sustained state support;

7. To preserve and enhance the Virginia higher education system's excellence and cost-efficiency
through reform-based investment that promotes innovative instructional models and pathways to degree
attainment, including optimal use of physical facilities and instructional resources throughout the year,
technology-enhanced instruction, sharing of instructional resources between and among colleges,
universities, and other degree-granting entities in the Commonwealth, increased online learning
opportunities for nontraditional students, improved rate and pace of degree completion, expanded
availability of dual enrollment and advanced placement options and early college commitment programs,
expanded community-college transfer options leading to bachelor's degree completion, and enhanced
college readiness before matriculation, among other reforms;

8. To realize the potential for enhanced benefits from The Restructured Higher Education Financial
and Administrative Operations Act of 2005 (8 23-38.88 et seq.), through a sustained commitment to the
principles of autonomy, accountability, affordable access, and mutual trust and obligation underlying the
restructuring initiative; and

9. To establish a higher education funding framework and policy that promotes stable, predictable,
equitable, and adequate funding, facilitates effective planning at the institutional and state levels,
provides incentives for increased enrollment of Virginia students at public and private non profit
colleges and universities in the Commonwealth, provides adequate need-based financial aid for low- and
middlie-income students and families, relieves the upward pressure on tuition associated with loss of
state support due to economic downturns or other causes, and provides financial incentives to promote
innovation and enhanced economic opportunity in furtherance of the objective of this chapter.

§ 23-38.87:11. Definitions.

For purposes of this chapter, unless the context clearly requires otherwise:

"College degree” means an undergraduate degree from an accredited two-year or four-year public or
private institution of higher education.

"Cost of education” means the operating funds necessary during a fiscal year to provide educational
and general services, other than research and public service, to students attending an institution in that
fiscal year.

"Council" means the Sate Council of Higher Education for Virginia.

"Educational and general fees' means fees over and above tuition charged for certain educational
and general services.

"Educational and general services' means services associated with instruction, academic support,
student services, institutional support, research, public service, and operation and maintenance of
physical plant, with adjustments based on particular state policies related to specific institutional
conditions, but does not include services associated with programs and administrative services that are
required to be self-supporting or are otherwise supported by funds other than general funds, such as
food services, university-owned or university-leased dormitories or other living facilities, athletic
programs, and other self-supporting programs.

"Enrollment" or "student enrollment” means the number of full-time equivalent students.

"Fiscal year" means the period from July 1 of one calendar year to June 30 of the next calendar
year.

"Ingtitution” or "public institution of higher education" means each two-year and four-year public
institution of higher education in the Commonwealth and, in the case of the Virginia Community College
System, the system as a whole, not each community college.

"Peer ingtitutions' for an ingtitution, means those ingtitutions determined by the Council, in
consultation with the institution, the Secretary of Education or his designee, the Director of the
Department of Planning and Budget or his designee, and the Chairs of the House Committee on
Appropriations and the Senate Committee on Finance or their designees, to be most similar to the
ingtitution and therefore to provide a fair comparison in determining what the appropriate and
competitive faculty salaries for that institution should be.

"STEM" means science, technology, engineering, and mathematics.

"Sudent" means a full-time or part-time undergraduate, graduate, or professional student attending a
public institution of higher education and enrolled in a degree program.

"Virginia student” means a student who is eligible for in-state tuition pursuant to § 23-7.4.

§ 23-38.87:12. Higher Education Funding Policy.

The funding policy for public institutions of higher education shall be comprised of amounts for each
institution from the state general fund, from funds other than the state general fund, or both, for each
fiscal year of a biennium for:

1. Basic operations and instruction, as provided in § 23-38.87:13;
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2. Each Virginia undergraduate student actually enrolled at the institution, as provided in
§23-38.87:14;

3. Need-based financial aid, as provided in § 23-38.87:15; and

4. Support for targeted financial incentives that encourage and reward progress toward the policy
objectives specified in this chapter, as provided in § 23-38.87:16.

§ 23-38.87:13. Calculation of state general fund share of an institution's basic operations and
instruction funding need; cost of education.

A. Following consultation with each ingtitution and the Higher Education Advisory Committee
described in 8§ 23-38.87:23, the Council shall calculate each ingtitution's basic operations and
instruction funding need as provided in subsection B for each year of the next biennium and shall make
that calculation available to the Governor, the General Assembly, and all public institutions of higher
education. Each institution's basic operations and instruction funding need, and the Commonwealth's
funding split policy by which 67 percent of an ingtitution's cost of education for Virginia students is
funded from the state general fund and 33 percent from funds other than the state general fund, shall be
taken into account by the Governor during the preparation of his proposed biennial Budget Bill
recommending the appropriation act for the next biennium and by the General Assembly in enacting
that act. Between these biennial recalculations, an institution's appropriated basic operations and
instruction funding may be increased or decreased for (i) an increase or decrease in Virginia
undergraduate student enrollment as provided in § 23-38.87:14, (ii) meeting or not meeting targeted
financial incentives listed in § 23-38.87:16, and (iii) any other purpose deemed appropriate by the
General Assembly.

B. An ingtitution's basic operations and instruction funding need for each fiscal year of the biennium
shall be the sum of (i) the ingstitution's cost of education for the total enrollment of students who actually
attended that ingtitution during the fiscal year that ended on June 30 of each odd-numbered year, which
shall be determined using a cost reimbursement funding policy that consists of a set of formulas for
calculating educational cost based on faculty-student ratios by discipline and level, and the educational
and general programs of instruction, academic support, student services, ingtitutional support, and
operation and maintenance of physical plant, with adjustments to the funding policy based on particular
state policies or specific institutional missions or conditions, (ii) the amount required to reach the
Commonwealth's faculty salary goal of the 60th percentile of the most recently reported average faculty
salaries paid by that institution's peer institutions, and (iii) such other funding for educational and
general services as the General Assembly may appropriate.

C. Sate general funds shall be allocated and appropriated to institutions in a fair and equitable
manner such that, to the extent practicable, the percentage of the cost of education for Virginia students
enrolled at an ingtitution to be funded from state general funds is the same for each institution. To the
extent that the percentages differ among institutions, that fact shall be taken into account as the
Governor deems appropriate in his Budget Bill and by the General Assembly as it deems appropriate in
the appropriation act.

§23-38.87:14. Per student enrollment-based funding.

A. In order to incentivize Virginia undergraduate student enrollment growth at the Commonwealth's
public ingtitutions of higher education in furtherance of the increased degree conferral objectives of this
chapter, the Governor shall recommend and the General Assembly shall determine and appropriate for
distribution to the ingtitutions a per student amount that shall follow each Virginia undergraduate
student to the institution in which the student enrolls. Recommendations regarding this Virginia
undergraduate student enrollment growth incentive shall be developed and reviewed as provided in
subdivision B 1 of § 23-38.87:23.

B. The Governor shall consider and recommend as he deems appropriate and the General Assembly
shall consider and provide as it deems appropriate additional general fund appropriations to address
the unfunded enrollment growth that occurred between the 2005-2006 fiscal year and the enactment of
this chapter.

C. In order to assist the General Assembly in determining the per student amount provided for in
subsection A and its relation to the per student amount provided to private non profit institutions of
higher education pursuant to the Tuition Assistance Grant Act, 8 23-38.11 et seq., each private non
profit institution of higher education eligible to participate in the Tuition Assistance Grant Program
shall submit to the Council its Virginia student enrollment projections for that fiscal year and its actual
Virginia student enrollment for the prior fiscal year in a manner determined by the Council. The
student admissions policies for the private institutions and their specific programs shall remain the sole
responsibility of the governing boards of the individual institutions.

§ 23-38.87:15. Need-based financial aid.

Each institution shall include in its six-year plan required by § 23-38.87:17 an ingtitutional student
financial aid commitment that, in conjunction with general funds appropriated for that purpose, provides
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assistance to students from both low- and middle-income families. Each ingtitution's six-year plan
required by 8§ 23-38.87:17 shall take into account the information and recommendations resulting from
the review of federal and state financial aid programs and institutional practices conducted pursuant to
subdivisions B 2 and C 4 of § 23-38.87:23. The definitions of "low-income family" and "middle-income
family" shall be developed and reviewed pursuant to subdivision B 2 of § 23-38.87:23.

§ 23-38.87:16. Targeted economic and innovation incentives.

A. The Governor shall consider and may recommend and the General Assembly shall consider and
may fund targeted economic and innovation incentives to achieve the purposes of this chapter. Such
incentives may include, but are not limited to:

1. Increased enrollment of Virginia students, in addition to the per student funding provided by
§23-38.87:14;

2. Increased degree completion for Virginia residents who have partial credit completion for a
degree;

3. Increased degree completion in a timely or expedited manner;

4. Improved retention and graduation rates;

5. Increased degree production in the areas of science, technology, engineering, and mathematics
and other high-need areas such as the health care-related professions;

6. Increased research, including regional and public-private collaboration;

7. Optimal year-round utilization of resources and other efficiency reforms;

8. Technology-enhanced instruction, including course redesign, online instruction, and resource
sharing among institutions;

9. Enhanced community college transfer programs and grants and other enhanced degree path
programs, and

10. Other incentives based on the economic opportunity metrics developed pursuant to subdivision B
4 of §23-38.87:23.

Nothing in this section shall prohibit incentives in furtherance of the purposes of this chapter from
being provided to private ingtitutions of higher education in the Commonwealth.

B. The criteria for measuring whether the incentives in subsection A have been met, and the benefits
or consequences for meeting or not meeting such incentives, shall be developed and reviewed as
provided in subdivisions B 3 and B 4 of § 23-38.87:23.

§23-38.87:17. Ingtitutional Sx-Year Plans.

A. The governing board of each public institution of higher education shall develop and adopt
biennially and affirm annually a six-year plan for the institution and shall submit that plan to the
Council, the Governor, and the chairs of the House Committee on Appropriations and the Senate
Committee on Finance no later than July 1 of each odd-numbered year, and shall submit amendments to
or an affirmation of that plan no later than July 1 of each even-numbered year or at any other time
permitted by the Governor or General Assembly. The Council, the Governor or his designee, and the
Chairs of the House Committee on Appropriations and the Senate Committee on Finance or their
designees shall review each ingtitution's plan or amendments and provide comments to the institution on
that plan by September 1 of the relevant year. Each ingtitution shall respond to any such comments by
October 1 of that year.

B. Each plan shall be structured in accordance with, and be consistent with, the purposes of this
chapter set forth in 8§ 23-38.87:10 and the criteria developed pursuant to 8§ 23-38.87:23, and shall be in
a form and manner prescribed by the Council, in consultation with the Higher Education Advisory
Committee described in § 28-38.87:23.

C. Each plan shall address the ingtitution's academic, financial, and enrollment plans, to include the
number of Virginia and out-of-state students, for the six-year period and shall include:

1. Financial planning reflecting the institution's anticipated level of general fund, tuition, and other
nongeneral fund support for each year of the next biennium. The plan also shall include the institution's
anticipated annual tuition and educational and general fee charges required by (i) degree level and (ii)
domiciliary status, as provided in § 23-38.87:21, and shall indicate the planned use of any projected
increase in general fund, tuition, or other nongeneral fund revenues. The plan shall be based upon any
assumptions provided by the Council, following consultation with the Department of Planning and
Budget and the staffs of the House Committee on Appropriations and the Senate Committee on Finance,
for funding related to state general fund support pursuant to 88 23-38.87:13, 23-38.87:14, 23-38.87:15,
and 23-38.87:16, and shall be aligned with the institution's six-year enrollment projections;

2. Plans for providing sufficient financial aid to mitigate the impact of tuition and fee increases on
low- and middle-income students and their families as described in § 23-38.87:15, including the
projected mix of grants and loans;

3. Degree conferral targets for Virginia undergraduate students,

4. Plans for optimal year-round use of the ingtitution's facilities and instructional resources,

5. Plans for the development of an instructional resource sharing program with other institutions of
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higher education in the Commonwealth;

6. Plans with regard to any other incentives set forth in § 23-38.87:16 or to any other matters the
ingtitution deems appropriate; and

7. The identification of (i) proposed new programs or initiatives, and (ii) institution-specific funding
based on particular state policies or institution-specific programs, or both, as provided in subsection C
of §23-38.87:21.

D. In developing such plans, each public institution of higher education shall give consideration to
potential future impacts of tuition increases on the Virginia College Savings Plan (8 23-38.75 et seq.)
and shall discuss such potential impacts with the Virginia College Savings Plan. The chief executive
officer of the Virginia College Savings Plan shall provide to each ingtitution the Plan's assumptions
underlying the contract pricing of the program.

§ 23-38.87:18. Articulation, transfer, and dual enrollment and admissions agreements; admission of
certain community college graduates.

A. The governing board of each four-year public institution of higher education shall develop,
consistent with Council guidelines and the institution's six-year plan as set forth in § 23-38.87:17,
articulation, transfer, and dual enrollment and admissions agreements with uniform application to all
institutions within the Virginia Community College System and any two-year public institution of higher
education that (i) meet appropriate general education and program requirements at the four-year
ingtitutions; (ii) provide additional opportunities for associate degree graduates to be admitted and
enrolled; and (iii) establish dual admissions programs for qualified students to be simultaneously
accepted by a community college and, contingent upon the successful completion of an acceptable
associate degree program from the community college, by the four-year public institution of higher
education.

B. A Uniform Certificate of General Sudies shall be developed by the Council, the Virginia
Community College System, and the public institutions of higher education as set forth in subdivision 20
of § 23-9.6:1. All credits earned by students attending a two-year college who complete an approved
one-year certificate of general studies program shall be transferable to a four-year public institution of
higher education in accord with Council guidelines. Credits earned by high school students who earn a
transfer associate degree from a Virginia community college while completing high school shall be
transferable to the four-year public institution of higher education to which they have been admitted.

C. The Council shall submit an annual report to the Senate Committee on Education and Health and
the House Committee on Education specifying the total number of transfer students each institution of
higher education admitted, enrolled, and graduated from institutions within the Virginia Community
College System.

D. Sudents enrolling at an ingtitution within the Virginia Community College System or a two-year
public institution of higher education may declare an intention in writing to transfer to a four-year
public ingtitution of higher education in Virginia having an articulation agreement with the relevant
community college or two-year public ingtitution. If a student (i) completes an associate degree within
four years of submitting a written declaration of intent to transfer to a four-year public institution of
higher education in Virginia and (ii) enrolls in such an institution within 18 months of completing an
associate degree, the articulation agreement in force at the time of the student's declaration shall
determine those credits that will be transferred from the community college or two-year public
ingtitution to the four-year public institution upon successful completion of an associate degree.

E. Nothing in this section shall be construed to require the admission of students of the Virginia
Community College System by a four-year public institution of higher education.

F. The Council, consistent with its responsibility to facilitate the development of articulation,
transfer, and dual enrollment and admissions agreements set forth in 88 23-9.6:1 and 23-9.14:2, shall
develop guidelines for such agreements, including the conditions required to establish dual admissions
programs for qualified students to be simultaneously accepted by a community college and a four-year
public institution of higher education and, upon successful completion of an acceptable associate degree
program from the community college, to be automatically enrolled in the four-year institution of higher
education. Dual admissions agreements shall set forth (i) the obligations of the students accepted in
such programs, including grade point average requirements, acceptable associate degree majors, and
completion timetables; and (ii) the student's access to the privileges of enrollment in both ingtitutions
during the time enrolled in either institution.

§ 23-38.87:19. Creation of Higher Education Revenue Sabilization Fund; deposits; withdrawals.

A. There is hereby established a fund to be known as the Higher Education Revenue Sabilization
Fund (the "Higher Education Fund"), as a subfund of the Revenue Sabilization Fund established
pursuant to Article X, Section 8 of the Constitution of Virginia and implemented pursuant to Article 4
(8 2.2-1828, et. seq.) of Chapter 18 of Title 2.2 for the stabilization of appropriations to institutions of
higher education in the Commonwealth. The Higher Education Fund shall consist of a designated
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portion, not to exceed 10 percent, of the Revenue Sabilization Fund. For purposes of this section,
higher education appropriations shall include general fund appropriations for educational and general
services, student financial assistance, research, grants pursuant to the Tuition Assistance Grant Act
(8 23-38.11 et seq.), and the College Scholarship Assistance Act (§ 23-38.45 et seq.), and general fund
appropriations for higher education centers and institutes that are not part of a public institution of
higher education.

B. The Higher Education Fund shall be established on the books of the Comptroller. Whenever funds
are deposited into the Revenue Sabilization Fund as required by law, the General Assembly shall
apportion 10 percent of such amount to be deposited into the Higher Education Fund. Additional
appropriations may be made for deposit to the Higher Education Fund at any time as long as the 10
percent limitation established under subsection A is not exceeded. Interest earned on moneys in the
Higher Education Fund shall remain in the Higher Education Fund and be credited to it, provided, that
if the Higher Education Fund's balance exceeds such limitation, the amount in excess of the limitation
shall be returned to the Revenue Stabilization Fund.

C. When withdrawals are authorized from the Revenue Sabilization Fund, the General Assembly
may appropriate from the Higher Education Fund to public institutions of higher education, and to
private nonprofit institutions of higher education for Tuition Assistance Grant Program purposes, a total
amount not to exceed 25 percent of its balance or cause the Revenue Sabilization Fund to drop below
its mandated minimum, to be distributed to the individual ingtitutions according to the proportions set
forth in the appropriation act for the relevant fiscal year, with consideration given to the proportionate
share of any general fund reduction each institution has realized during that fiscal year. The existence
of the Higher Education Fund or appropriations therefrom shall not affect the general fund
appropriations that otherwise would be provided to institutions of higher education, collectively, or
individually.

§ 23-38.87:20. Carry forward nongeneral funds; institutional revenue stabilization funds.

A. Each institution is hereby authorized to carry forward to the next fiscal year and spend at its
discretion for approved programs and services any unexpended nongeneral fund educational and
general balances from its prior year's appropriation.

B. Each public ingtitution of higher education may designate a percentage of any tuition and
education and general fees it carries forward, and any general funds it is permitted to carry forward,
from one fiscal year to another to be set aside in an institutional revenue stabilization fund; provided,
however, that an institution may not increase tuition and educational and general fees for the purpose
of funding its institutional revenue stabilization fund. The institution may spend funds from this fund
when the actual state general fund appropriation to the institution in a particular fiscal year is less than
the projected state general fund appropriation for that fiscal year included in the institution's six-year
plan. Funds from the institution's revenue stabilization fund may be allocated to programs and services
described in § 23-38.87:13, 23-38.87:15, or 23-38.87:16, but the total of such allocated funds shall not
exceed the difference between the actual state general fund appropriation to the institution in a
particular fiscal year and the state general fund appropriation for that fiscal year included in the
ingtitution's six-year plan. The total for that fiscal year of such allocated funds, plus the actual general
fund appropriation, plus tuition and other educational and general fees shall not exceed the institution's
cost of education for that fiscal year.

§23-38.87:21. Tuition and fees.

A. The board of visitors of each of the Commonwealth's public institutions of higher education, or in
the case of the Virginia Community College System the Sate Board for Community Colleges, shall
continue to fix, revise from time to time, charge and collect tuition, fees, rates, rentals, and other
charges for the services, goods, or facilities furnished by or on behalf of such institution, and may adopt
policies regarding any such service rendered or the use, occupancy, or operation of any such facility.

B. Except to the extent included in the ingtitution's six-year plan as provided in subsection C, if the
total of an institution's tuition and educational and general fees for a fiscal year for Virginia students
exceeds the difference for that fiscal year between (i) the institution's cost of education for all students,
as calculated pursuant to clause (i) of subsection B of § 23-38.87:13, and (ii) the sum of the tuition and
educational and general fees for non-Virginia students, the state general funds appropriated for its basic
operations and instruction pursuant to subsection A of § 23-38.87:13, and its per student funding
provided pursuant to 8§ 23-38.87:14, the ingtitution shall forego state funding, in an amount to be
determined by the General Assembly, and shall be obligated to provide increased financial aid to
maintain affordability for students from low- and middle-income families. This limitation shall not apply
to any portion of tuition and educational and general fees for Virginia students allocated to student
financial aid, to an institution's share of state-mandated salary or fringe benefit increases, to increases
with funds other than state general funds for the improvement of faculty salary competitiveness above
the level included in the calculation in clause (i) of subsection B of § 23-38.87:13, or to the institution's
share of any of the targeted financial incentives described in § 23-38.87:16.
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C. Nothing in subsection B shall prohibit an ingtitution from proposing in its six-year plan required
by § 23-38.87:17 (i) new programs or initiatives, or (ii) institution-specific funding based on particular
state policies or institution-specific programs, or both, that will cause the total of the institution's tuition
and educational and general fees for a fiscal year for Virginia students to exceed the difference for that
fiscal year between (@) the ingtitution's cost of education for all students, as calculated pursuant to
clause (i) of subsection B of § 23-38.87:13, and (b) the sum of the tuition and educational and general
fees for the ingtitution's non-Virginia students, the state general funds appropriated for its basic
operations and instruction pursuant to subsection A of § 23-38.87:13, and its per student funding
provided pursuant to § 23-38.87:14.

§23-38.87:22. Creation of STEM Public-Private Partnership; duties and responsibilities.

In order to increase the number of students completing degrees in the high-demand, high-impact
fields of science, technology, engineering, and mathematics (STEM), and other high-demand,
anticipated-shortage fields such as the health care-related professions, and to help develop and guide
the implementation of a comprehensive plan for higher degree attainment in these fields, the Secretaries
of Education and Finance, in cooperation with the House Committees on Appropriations and Education
and the Senate Committees on Finance and Education and Health, shall cause to be formed a
public-private partnership comprised of private-sector leaders, distinguished representatives from the
scientific community (including retired military personnel, government scientists, and researchers),
educational experts, relevant state and local government officials, and others as they deem appropriate.
The partnership shall advise on, and may collaborate with public and private entities to develop and
implement strategies to address, such priority issues as (i) determining the need for additional
high-demand degree enrollment, capacity, and resources at the Commonwealth's public and private
ingtitutions of higher education; (ii) incentivizing greater coordination, innovation, and private
collaboration in kindergarten through secondary school STEM and other high-demand degree initiatives;
(iii) determining and refining best practices in STEM instruction and leveraging those best practices to
promote STEM education in both the Commonwealth's higher education institutions and its elementary
and secondary schools; (iv) enhancing teacher education and professional development in STEM
disciplines; (v) strengthening mathematics readiness in secondary schools through earlier diagnosis and
remediation of deficiencies; (vi) providing financial incentives to increase STEM enrollment and degree
production at the Commonwealth's public and private colleges and universities; (vii) providing
assistance to the Commonwealth's public and private colleges and universities in the acquisition and
improvement of STEM-related facilities and equipment; (viii) providing STEM incentives in early college
and university pathway programs and in the community college transfer grant program; (ix) assessing
degree programs using such economic opportunity metrics as marketplace demand, earning potential,
employer satisfaction, and other indicators of the historical and projected economic value and impact of
degrees to provide useful information on degrees to students as they make career choices and to state
policy-makers and university decision-makers as they decide how to allocate scarce resources; (X)
aligning state higher education efforts with marketplace demands; and (xi) determining such other issues
as the partnership deems relevant to increasing the number of students completing college and
university degrees in the STEM and other high-demand fields.

§ 23-38.87:23. Creation of Higher Education Advisory Committee; duties and responsihilities.

A. The Secretary of Education, in consultation with the Chairs of the House Committee on
Appropriations and the Senate Committee on Finance, the Secretary of Finance and the public
ingtitutions of higher education in the Commonwealth, shall convene an Advisory Committee to provide
advice and make recommendations on the matters set forth in subsections B, C and D. The Advisory
Committee shall include a representative from the Office of the Secretary of Education, who shall serve
as chair; representatives from the House Committee on Appropriations, the Senate Committee on
Finance, the Office of the Secretary of Finance, the Department of Planning and Budget, and the
Council; the chief financial officers of several of the public ingtitutions of higher education; a
representative of a private non profit institution of higher education in the Commonwealth; and such
other persons as the Advisory Committee may designate.

B. Consistent with the objectives of this chapter identified in § 23-38.87:10, the Advisory Committee,
with assistance from the staff of the Council and such other assistance it may need, shall develop and
review at least every five years, in consultation with the respective Chairs of the House Committees on
Appropriations and Education and the Senate Committees on Finance and on Education and Health, or
their designees, representatives of public institutions of higher education in the Commonwealth, and
such other state officials as may be designated by the Governor:

1. The methodology pursuant to subsection A of § 23-38.87:14 for determining how a significant
increment of state funding shall follow the student to the two-year or four-year institution in which the
student enrolls, how the amount of such per student funding for four-year ingtitutions will be made to
correspond as nearly as practical to the per student allocation envisioned under the then-existing
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appropriation for the Tuition Assistance Grant Act, Chapter 4.1 (8 23-38.11 et seq.) for students
attending private non profit higher education institutions in the Commonwealth, how and as of what
date an ingtitution's student enrollment shall be calculated, how an increase or decrease in Virginia
undergraduate student enrollment above or below the enrollment level used to calculate the ingtitution's
funding under § 23-38.87:13 shall be reflected in the institution's appropriation pursuant to subsection A
of § 23-38.87:14, and the standards and process for determining whether an increase or decrease in
Virginia undergraduate student enrollment qualifies for funding under § 23-38.87:14;

2. Criteria for determining which families qualify as "low-income" and "middle-income" for purposes
of § 23-38.87:15 and how they relate to federal, state and institutional policies governing the provision
of financial assistance to students of such families;

3. Objective performance criteria for measuring the financial incentives set forth in § 23-38.87:16,
and benefits or consequences for meeting or not meeting the incentives included in an institution's
six-year plan pursuant to § 23-38.87:17,

4. Economic opportunity metrics, such as marketplace demand, earning potential, and employer
satisfaction, and other indicators of the historical and projected economic value of degrees that can be
used to assess degree programs in order to provide useful information on the economic impact of
degrees to students as they make career choices and to state policymakers and university
decision-makers as they decide how to allocate scarce resources; and

5. The additional authority that should be granted to all public institutions of higher education under
the Restructured Higher Education Financial and Administrative Operations Act, Chapter 4.10
(8 23-38.88 et seq.), state goals and objectives each public institution of higher education should be
expected to achieve, objective criteria for measuring educational-related performance with regard to
those goals and objectives, and the benefits or consequences for meeting or not meeting those goals and
objectives, including those set forth in § 2.2-5005.

The Advisory Committee shall submit its recommendations to the Council, which shall review the
recommendations and provide its recommendations to the Governor, who shall submit to the General
Assembly any recommendations he deems appropriate.

C. Consistent with the purposes of this chapter identified in § 23-38.87:10, the Advisory Committee,
with assistance from the staff of the Council and such other assistance as it may need, shall review at
least every five years, in consultation with the respective Chairs of the House Committees on
Appropriation and Education and the Senate Committees on Finance and on Education and Health, or
their designees, representatives of public institutions of higher education in the Commonwealth, and
such other state officials as may be designated by the Governor:

1. The elements of the funding policy used in the calculation described in § 23-38.87:13;

2. The factors used in selecting peer institutions for public institutions of higher education;

3. The particular state policies and specific institutional conditions that are used to adjust an
institution's cost of education as provided in clause (i) of subsection B of § 23-38.87:13, and the new
programs or initiatives, or institution-specific funding based on particular state policies or
institution-specific programs or policies, that may be included in an ingtitution's six-year plan as
provided in subdivision C 7 of §23-38.87:17;

4. Federal and state financial aid programs and institutional practices to ensure that the appropriate
level of financial assistance is being provided to both low-income and middle-income families, as
required by § 23-38.87:15, including loan forgiveness programs targeted by purpose in furtherance of
the objective of this chapter;

5. The content of the ingtitutional six-year plans required by subsection C of § 23-38.87:17; and

6. The Restructured Higher Education Financial and Administrative Operations Act, Chapter 4.10
(8 23-38.88 et seq.) to identify additional ways to reduce costs and enhance efficiency by increasing
managerial autonomy with accountability at the institutional level.

The Advisory Committee shall submit its recommendations to the Council, which shall review the
recommendations and provide its recommendations to the Governor, who shall submit to the General
Assembly any recommendations he deems appropriate.

D. The Advisory Committee shall periodically assess, based upon the institutions six-year plans and
other relevant factors, the degree to which the Commonwealth's system of higher education is meeting
the statewide objectives of economic impact, reform, affordability, and access reflected in this chapter,
as well as the strategic impact of new general fund investments on achieving those objectives. The
Advisory Committee shall submit its assessment and recommendations to the Council, which shall review
the assessment and recommendations and provide its recommendations to the Governor as required by
the Governor, who shall submit to the General Assembly any recommendations he deems appropriate.

E. In addition to providing advice and making recommendations on the matters set forth in
subsections B, C and D, the Advisory Committee shall perform such other duties and undertake such
other responsibilities as requested by the Governor or the General Assembly.

§23-38.87:24. Certification by Council.
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The Council shall annually assess the degree to which each institution has satisfied any goals or
criteria developed by the Advisory Committee pursuant to § 23-38.87:23, by no later than October 1 of
each fiscal year and shall provide a certified written report of the results of such annual assessment to
the Governor and the Chairs of the House Committees on Appropriations and Education and the Senate
Committees on Finance and Education and Health. In order to assist the Council in its assessment, each
public ingtitution, and each private ingtitution eligible for and seeking to qualify for state general funds,
shall furnish periodic reports and other pertinent information, including student-level data, as may be
required by the Council. The reports shall include, but not be limited to, copies of institutional financial
aid audit reports and audited financial statements.

§ 23-38.88. Eligibility for restructured financial and administrative operational authority.

A. Public institutions of higher education shall be eligible for the following restructured financial and
operational authority:

1. To dispose of their surplus materials at the location where the surplus materials are held and to
retain any proceeds from such disposal as provided in subdivision B 14 of § 2.2-1124;

2. To have the option, as provided in subsection C of § 2.2-1132 and pursuant to the conditions and
provisions under such subsection, to contract with a building official of the locality in which
construction is taking place and for such officia to perform any inspection and certifications required for
the purpose of complying with the Uniform Statewide Building Code (8 36-97 et seq.) pursuant to
subsection C of § 36-98.1;

3. For those public institutions of higher education that have in effect a signed memorandum of
understanding with the Secretary of Administration regarding participation in the nongeneral fund
decentralization program as set forth in the appropriation act, as provided in subsection C of § 2.2-1132,
to enter into contracts for specific construction projects without the preliminary review and approval of
the Division of Engineering and Buildings of the Department of General Services, provided such
ingtitutions are in compliance with the requirements of the Virginia Public Procurement Act (8§ 2.2-4300
et seq.) and utilize the general terms and conditions for those forms of procurement approved by the
Division and the Office of the Attorney General;

4. To acquire easements as provided in subdivision 4 of § 2.2-1149,;

5. To enter into an operating/income lease or capital lease pursuant to the conditions and provisions
provided in subdivision 5 of §2.2-1149;

6. To convey an easement pertaining to any property such institution owns or controls as provided in
subsection C of § 2.2-1150;

7. In accordance with the conditions and provisions of subdivision C 2 of § 2.2-1153, to sell surplus
real property valued at less than $5 million, which is possessed and controlled by the institution;

8. For purposes of compliance with 8 2.2-4310, to procure goods, services, and construction from a
vendor that the ingtitution has certified as a small, women-, and minority-owned business enterprise
pursuant to the conditions and provisions provided in § 2.2-1404.1;

9. To be exempt from review of their budget request for information technology by the CIO as
provided in subdivision A 4 of §2.2-2007;

10. To be alowed to establish policies for the designation of administrative and professiona faculty
positions at the ingtitution pursuant to the conditions and provisions provided in subsection E of
§2.2-2901;

11. To receive the financial benefits described under § 2.2-5005 pursuant to the conditions and
provisions of such section;

12. To be exempt from reporting its purchases to the Secretary of Education, provided that all
purchases, including sole source purchases, are placed through the Commonwesalth's electronic
procurement system using proper system codes for the methods of procurement;

13. To utilize as methods of procurement a fixed price, design-build or construction management
contract notwithstanding the provisions of § 2.2-4306; and

14. The restructured financial and operational authority set forth in Subchapter 2 (8 23-38.90) and
Subchapter 3 (8§ 23-38.91 et seq.) of this chapter.

No such authority shall be granted unless the institution meets the conditions set forth in this chapter.

B. Sate goals and objectives to be achieved by public institutions of higher education shall be
developed as provided in subdivision B 5 of § 23-38.87:23.Fhe Board of Visitors of a public institution
of higher education shall commit to the Governor and the General Assembly by August 1; 2005; through
M%MW@%%W@%%%%MW%
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throughout the Commonwealth, including underrepresented populations; and, consistent with subdivision
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4 of §23-9.6:1 and 1 accordance with anticipated demand analysis, meet enrolbment projections and
degree estimates as agreed upon with the State CouncH of Higher Education for Mirginia. Each such
institution shall bear a measure of responsibility for ensuring that the statewide demand for enrolment is
et

2 Consistent with §-23-9:2:3.03; ensure that bigher education remains alferdable; regardless of
individual or family income; and through a periodic assessment; determine the impaet of tuition and fee
levels net of financial ard on apphications; enrolment; and student indebtedness curred for the payment
of tuition and fees;

3. Offer a broad range of undergraduate and, where appropriate; graduate programs consistent with
its mission and assess regularly the extent to which the ingtitution's curricula and degree programs
mmmmmmmmwmmmm
acadlerte disciplines; professions, and geagraphie regiens;

4En&mematmem§|¢unmsaeadem+epmgmmsandeeupseeﬁenﬂgsm&manmghaeademe
standapdsbyundertakmgaeenn-naeuswand%pmvement academic programs, course
availability;
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terms of Hcome, employment; and other factors;

8. Consistent with is institutional mission; increase the level of externally funded research conducted
at the ingtitution and facilitate the transfer of technology from university research centers to private
9. Waerk actively and coeperatively with elementary and secondary scheol administrators; teachers;
and students i poblic scheels and school divisions to Hmprove student achievement; upgrade the
knowledge and skills of teachers; and strengthen leadership skitls of school administrators;

economies for the institution; contitbutes to maxium efficiencies and economies of state goverpment as
a whele;, and meets the Hnancid and admipistrative management standards as specitied by the Governer
pursdant to §-2.2-5004 and included in the appropriation act that is in effect; which shall include best
practices for dectronic procurement and leveraged purchasing, taformation technology; real estate
WWWW&WMW%%%@%
women-; and minority-owned business enterprises; and

12. Seek to ensdre the safety and security of the Commonwealth's students on college and dniversity

campUSes:

Upen making sueh commitments to the Governer and the General Assembly by August 1; 2005; the
public instiution of higher education shall be allowed to exercise the restructured financkal and
operational authority set forth in subdivisens A 1 through A 13 of 8 23-38.88; subject to sueh
conditions as may be provided under the enabling statutes granting the additional

C. Objective criteria for measuring performance with regard to the state goals and objectives
developed pursuant to subsection B, and benefits or consequences for meeting or not meeting those
goals and objectives shall be developedasprowded in subdivision B 5 of § 23-38.87:23.As provided i
5-23-9.6:1.01; the State Counc of Higher Education shall 1 consultation with the respective ehairmen
of the House Committees on Education and Appropriations and the Senate Committees on Finance and
Education and Hedlth or their designees; representatives of public institutions of higher education; and
such other state officidls as may be designated by the Governor; develop ebjective measures of
educattond-related pertormance and institotional perfermance benchmarks for sueh ebjective measores:
At a minbmury; the State Counelt shall develop saeh objective measures and nastiutional perfermance
benchmarks for the goals and objectives set forth 1 subdivisions B 1 through B 10 and B 12 In
addition; the Governor shall develop objective measures of financial and administrative management
performance and related institutional performance benchmarks for the goals and objectives set forth in
subdivision B 4L

As provided in subsection © of §23-9.6:1.01; any public institution of higher education that has been
Meddunﬂgmeﬁsedyewbymegaeeemeuef%hqédu%mm#wgmaasmeqmgme
astiutional performance benchmarks h effect for the Hscal year as set forth i the appropraton
act shalk be provided the fihancial benehits ander §-2.2-5005. Sueh benefits shall frst be provided as
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D. 1. The restructured financial and operational authority set forth in Subchapter 3 (8 23-38.91 et
seg.) of this chapter shall only be granted in accordance with the expressed terms of a management
agreement between the public ingtitution of higher education and the Commonwealth.

No restructured financial or operational authority set forth in Subchapter 3 (8 23-38.91 et seq.) of this
chapter shall be granted to a public institution of higher education unless such authority is expressy
included in the management agreement. In addition, the only implied authority that shall be granted
from entering into a management agreement is that implied authority that is actually necessary to carry
out the expressed grant of restructured financial or operational authority. As a matter of law, the initial
presumption shall be that any restructured financial or operational authority set forth in Subchapter 3 is
not included in the management agreement. These requirements shall also apply to any other provision
included in Subchapter 3.

2. No public institution of higher education shall enter into a management agreement unless:

a. (i) Its most current and unenhanced bond rating received from (a) Moody's Investors Service, Inc.,
(b) Standard & Poor's, Inc., or (c) Fitch Investor's Services, Inc. is at least AA- (i.e.,, AA minus) or its
equivalent, provided that such bond rating has been received within the last three years of the date that
the initial agreement is entered into or (ii) the ingtitution has (a) participated in decentralization pilot
programs in the areas of finance and capital outlay, (b) demonstrated management competency in those
two areas as evidenced by a written certification from the Cabinet Secretary or Secretaries designated by
the Governor, (c) received additional operational authority under a memorandum of understanding
pursuant to 8 23-38.90 in at least one functional area, and (d) demonstrated management competency in
that area for a period of at least two years. In submitting "The Budget Bill" for calendar year 2005
pursuant to subsection A of § 2.2-1509, the Governor shall include criteria for determining whether or
not an ingttution has demonstrated the management competency required by clause (i) of this
subdivision;

b. An absolute two-thirds, or more, of the ingtitution's governing body shall have voted in the
affirmative for a resolution expressing the sense of the body that the institution is qualified to be, and
should be, governed by the provisions of Subchapter 3 (8 23-38.91 et seq.) of this chapter, which
resolution shall be included in the initial management agreement;

c. The institution agrees to reimburse the Commonwealth for any additional costs to the
Commonwealth in providing health or other group insurance benefits to employees, and in undertaking
any risk management program, that are attributable to the institution's exercise of any restructured
financial or operational authority set forth in Subchapter 3. The institution's agreement to reimburse the
Commonwealth for such additional costs shall be expressly included in each management agreement
with the ingtitution. The Secretary of Finance and the Secretary of Administration, in consultation with
the Virginia Retirement System and the affected institutions, shall establish procedures for determining
any amounts to be paid by each ingtitution and a mechanism for transferring the appropriate amounts
directly and solely to the programs whose costs have been affected.

In developing management agreements, public institutions of higher education shall give
consideration to potential future impacts of tuition increases on the Virginia College Savings Plan
(8 23-38.75) and shall discuss such potential impacts with parties participating in development of such
agreements. The chief executive officer of the Virginia College Savings Plan shall provide to the
institution and such parties the Plan's assumptions underlying the contract pricing of the program; and

d. Before executing a management agreement with the Commonwealth that affects insurance or
benefit programs administered by the Virginia Retirement System, the Governor shall transmit a draft of
the relevant provisions to the Board of Trustees of the Virginia Retirement System, which shall review
the relevant provisions in order to ensure compliance with the applicable provisions of Title 51.1,
administrative policies and procedures and federal regulations governing retirement plans. The Board
shall advise the Governor and appropriate Cabinet Secretaries of any conflicts.

3. Each initial management agreement with an institution shall remain in effect for a period of three
years. Subsequent management agreements with the institution shall remain in effect for a period of five
years.

If an existing agreement is not renewed or a nhew agreement executed prior to the expiration of the
three-year or five-year term, as applicable, the existing agreement shall remain in effect on a provisional
basis for a period not to exceed one year. If, after the expiration of the provisional one-year period, the
management agreement has not been renewed or a new agreement executed, the institution shal no
longer be granted any of the financial or operational authority set forth in Subchapter 3 (8§ 23-38.91 et
seq.) of this chapter, unless and until such time as a new management agreement is entered into between
the institution and the Commonwealth.

The Joint Legidative Audit and Review Commission, in cooperation with the Auditor of Public
Accounts, shall conduct a review relating to the initial management agreement with each public
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institution of higher education. The review shall cover a period of at least the first 24 months from the
effective date of the management agreement. The review shall include, but shall not be limited to, the
degree of compliance with the expressed terms of the management agreement, the degree to which the
ingtitution has demonstrated its ability to manage successfully the administrative and financial operations
of the institution without jeopardizing the financial integrity and stability of the ingtitution, the degree to
which the institution is meeting the objectives described in subsection B, and any related impact on
students and employees of the ingtitution from execution of the management agreement. The Joint
Legidative Audit and Review Commission shall make a written report of its review no later than June
30 of the third year of the management agreement. The Joint Legislative Audit and Review Commission
is authorized, but not required, to conduct a similar review of any management agreement entered into
subsequent to the initial agreement.

4. The right and power by the Governor to void a management agreement shall be expressly included
in each management agreement. The management agreement shall provide that if the Governor makes a
written determination that a public ingtitution of higher education that has entered into a management
agreement with the Commonwealth is not in substantial compliance with the terms of the agreement or
with the requirements of this chapter in general, (i) the Governor shall provide a copy of that written
determination to the chairmen of the Board of Visitors or other governing body of the public institution
of higher education and to the members of the General Assembly, and (ii) the institution shall develop
and implement a plan of corrective action, satisfactory to the Governor, for purposes of coming into
substantial compliance with the terms of the management agreement and with the requirements of this
chapter, as soon as practicable, and shall provide a copy of such corrective action plan to the members
of the General Assembly. If after a reasonable period of time after the corrective action plan has been
implemented by the institution, the Governor determines that the institution is not yet in substantial
compliance with the management agreement or the requirements of this chapter, the Governor may void
the management agreement. Upon the Governor voiding a management agreement, the affected public
ingtitution of higher education shall not be allowed to exercise any restructured financial or operational
authority pursuant to the provisions of Subchapter 3 (§ 23-38.91 et seg.) unless and until the institution
enters into a subsequent management agreement with the Secretary or Secretaries designated by the
Governor or the void management agreement is reinstated by the General Assembly.

5. A management agreement with a public institution of higher education shall not grant any of the
restructured financial or operational authority set forth in Subchapter 3 (8 23-38.91 et seqg.) of this
chapter to the Virginia Cooperative Extension and Agricultural Experiment Station, the University of
Virginia College at Wise, or the Virginia Institute of Marine Sciences or to an affiliated entity of the
institution unless such intent, as well as the degree of the restructured financial or operational authority
to be granted, is expressly included in the management agreement.

6. Following the execution of each management agreement with a public institution of higher
education and submission of that management agreement to the Chairmen of the House Committee on
Appropriations, the House Committee on Education, the Senate Committee on Finance, and the Senate
Committee on Education and Health pursuant to § 23-38.97, the Governor shall include a
recommendation for approval of the management agreement in "The Budget Bill" submitted pursuant to
subsection A of § 2.2-1509 or in his gubernatorial amendments submitted pursuant to subsection E of
§ 2.2-1509 due by the December 20 that immediately follows the date of submission of the management
agreement to such Committees. Following the General Assembly's consideration of whether to approve
or disapprove the management agreement as recommended, if the management agreement is approved as
part of the general appropriation act, it shall become effective on the effective date of such genera
appropriation act. However, no management agreement shall be entered into by a public institution of
higher education and the Secretary or Secretaries designated by the Governor after November 15 of a
calendar year.

E. A covered institution and the members of its governing body, officers, directors, employees, and
agents shall be entitled to the same sovereign immunity to which they would be entitled if the ingtitution
were not governed by this chapter; provided further, that the Virginia Tort Claims Act (8§ 8.01-195.1 et
seg.) and its limitations on recoveries shall remain applicable with respect to ingtitutions governed by
this chapter.

§ 23-38.90. Memoranda of understanding.

Effective July 1, 2008, any public institution of higher education may enter into a memorandum of
understanding with the appropriate Cabinet Secretary or Secretaries, as designated by the Governor, for
additional operational authority in any operational area or areas adopted by the General Assembly in
accordance with law provided that the authority granted in the memorandum of understanding is
consistent with that institution's ability to manage its operations in the particular area or areas and
provided that the following genera criteria are met:

1. The ingtitution has received and maintained Council certification pursuant to 8§ 23-9:6:1.01
23-38.87:24 for the most recent year that the Council has completed certification;
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2. An absolute two-thirds or more of the institution's governing body shall have voted in the
affirmative for a resolution expressing the sense of the body that the institution is qualified to be, and
should be, governed by memoranda of understanding as provided in this chapter; and

3. The institution must adopt at least one new education-related measure for each area of operational
authority for which a memorandum of understanding is requested. Each education-related measure and
its respective target shall be developed in consultation with the Secretary of Finance, Secretary of
Education, the appropriate Cabinet Secretary, and the Council. Each education-related measure and its
respective target must be approved by the Council and shall become part of the certification required by
§ 23-9:6:1.01 23-38.87:24.

Within 15 days of receipt of a request from a public institution of higher education to enter into a
memorandum of understanding as provided herein, the Cabinet Secretary or Secretaries receiving that
request shall notify the Chairmen of the House Committee on Appropriations and the Senate Committee
on Finance of the request. The Cabinet Secretary or Secretaries shall determine within 90 calendar days
whether or not to enter into the requested memorandum of understanding, or some variation thereof. If
the determination is to enter into a memorandum of understanding with the ingtitution, the Cabinet
Secretary or Secretaries shall forward a copy of the governing body's resolution and a copy of the
memorandum of understanding to the Chairmen of the House Committee on Appropriations and the
Senate Committee on Finance. Each initial memorandum of understanding shall remain in effect for a
period of three years. Subsequent memoranda of understanding shall remain in effect for a period of five
years. If the determination is not to enter into a memorandum of understanding with the institution, the
Cabinet Secretary or Secretaries shall notify the Chairmen of the House Committee on Appropriations
and the Senate Committee on Finance of the reasons for denying the institution's request. If an
ingtitution's request is denied, nothing in this section shall prohibit the institution from submitting a
future request to enter into a memorandum of understanding pursuant to this section.

§ 23-38.91. Responsibility and accountability for management of institution; governance.

A. The Board of Visitors and administration of a public university or college of the Commonwealth
that meets the requirements of this subchapter to demonstrate the ability to manage successfully the
administrative and financial operations of the institution without jeopardizing the financial integrity and
stability of the institution may enter into negotiation with the Governor to develop a management
agreement with the Commonwealth, as provided in this subchapter. Consistent with the terms of the
management agreement, the Board of Visitors shall assume full responsibility for management of the
institution, subject to the requirements and conditions set forth in this subchapter, the genera
requirements for management agreements as provided in § 23-38.88, and the specific management
agreement with the Commonwealth. The Board of Visitors shal be fully accountable for (a) the
management of the institution of higher education as provided in this subchapter, (b) meeting the
requirements of 88 2.2-5004, 23-9:2:3.:03 23-38.87:17, and 23-9:6:2.01 23-38.87:24, and (C) meeting
such other provisions as may be set forth in the management agreement with the Commonwealth.

B. Each covered ingtitution shal be governed and administered in the manner provided in this
subchapter but subject to the expressed terms of the management agreement entered into pursuant to
§23-38.88, in the appropriation act, and in each such institution's enabling legislation.

§ 23-38.93. Educational policies of the Commonwealth; other requirements.

A. For purposes of 88 2.2-5004, 23-1.01, 23-1.1, 23-2, 23-2.1, 23-2.1:1, 23-3, 23-4.2, 23-4.3, 23-4.4,
23-7.1:02, 23-7.4, 23-7.4:1, 23-7.4:2, 23-7.4:3, 23-7.5, 23-8.2:1, 23-9.1, 23-9.2, 23-9.2:3, 23-9.2:3.03,
23-9.2:3.1 through 23-925 23—9—64.—9% and Chapter 49 (8 23- 38.75 et %q) 23-38.87:17, and
23-38.87:24 each covered institution shall remain a public ingtitution of higher education of the
Commonwealth following its conversion to a covered institution governed by this chapter, and shall
retain the authority granted and any obligations required by such provisions. In addition, each covered
ingtitution shall retain the authority, and any obligations related to the exercise of such authority, that is
granted to institutions of higher education pursuant to Chapter 1.1 (8 23-9.3 et seq.); Chapter 3 (8§ 23-14
et seq.); Chapter 3.2 (8 23-30.23 et seq.); Chapter 3.3 (8 23-30.39 et seq.); Chapter 4 (8 23-31 et seq.);
Chapter 4.01 (8 23-38.10:2 et seq.); Chapter 4.1 (8§ 23-38.11 et seq.); Chapter 4.4 (8 23-38.45 et seq.);
Chapter 4.4:1 (8 23-38.53:1 et seq.); Chapter 4.4:2 (8§ 23-38.53:4 et seq.); Chapter 4.4:3 (8§ 23-38.53:11);
Chapter 4.4:4 (§ 23-38.53:12 et seq.); Chapter 4.5 (8§ 23-38.54 et seq.); Chapter 4.7 (§ 23-38.70 et seq.);
Chapter 4.8 (§ 23-38.72 et seq.); and Chapter 4.9 (8§ 23-38.75 et seq.).

B. State government-owned or operated and state-owned teaching hospitals that are a part of a
covered ingtitution as of the ingitution's effective date of the initial Management Agreement shall
continue to be characterized as state government-owned or operated and state-owned teaching hospitals
for purposes of payments under the State Plan for Medicaid Services adopted pursuant to § 32.1-325 et
seq., provided that the covered institution commits to serve indigent and medically indigent patients, in
which event the Commonwealth, through the Department of Medical Assistance Services, shall, subject
to the appropriation in the appropriation act in effect, continue to reimburse the full cost of the provision
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of care, treatment, health-related and educational services to indigent and medically indigent patients and
continue to treat hospitals that were part of a covered ingtitution and that were Type One Hospitals prior
to the ingtitution's effective date of the initial Management Agreement as Type One Hospitals for
purposes of such reimbursement.

§ 23-38.97. Eligibility requirements and procedures, management agreement.

A. Any public institution of higher education may initiate the process to be governed by this
subchapter by complying with the following requirements.

1. An absolute two-thirds, or more, of the institution's governing body shall have voted in the
affirmative for a resolution expressing the sense of the body that the ingtitution is qualified to be, and
should be, governed by this subchapter.

2. Following such affirmative vote by such governing body, the institution shall submit to the
Governor a written request for his approva to be governed by this subchapter. A copy of such request
shall be sent to the Chairmen of the House Committee on Appropriations, the House Committee on
Education, the Senate Committee on Finance and the Senate Committee on Education and Health. Such
written request shall provide documentation substantiating that: (i) the institution possesses the necessary
administrative infrastructure, experience, and expertise to perform successfully its public educational
mission as a covered institution; (ii) the institution is financially able to operate as a covered institution
without jeopardizing the financial integrity and stability of the institution; (iii) the institution consistently
meets the financial and administrative management standards pursuant to 8 2.2-5004; and (iv) the
ingtitution's governing body has adopted performance and accountability standards, in addition to any
ingtitutional performance benchmarks included in the general appropriation act and developed pursuant
to §23-9:6:1:01, against which its implementation of this additional authority can be measured.

B. If the Governor finds that the institution meets the criteria set forth in subdivision A 2, he shall
authorize those Cabinet Secretaries he deems appropriate to enter into a management agreement, as
described in 8 23-38.88, with the governing body of that institution addressing such matters as that
ingtitution's in-state undergraduate student enrollment, its financial aid requirements and capabilities, and
its tuition policy for in-state undergraduate students.

C. Any such management agreement, executed by the designated Cabinet Secretaries and governing
body of the ingtitution shall be submitted by no later than November 15 of any given year to the House
Committee on Appropriations, the House Committee on Education, the Senate Committee on Finance,
and the Senate Committee on Education and Health. The Governor shall include a recommendation for
approval of the management agreement with the public institution of higher education in "The Budget
Bill" submitted pursuant to subsection A of 8§ 2.2-1509 or in his gubernatoria amendments submitted
pursuant to subsection E of § 2.2-1509 due by the December 20 that immediately follows the date of
submission of the management agreement to such Committees. Following the General Assembly's
consideration of whether to approve or disapprove the management agreement as recommended, if the
management agreement is approved as part of the general appropriation act, it shall become effective on
the effective date of such general appropriation act.

§ 36-98.1. State buildings; exception for certain assets owned by the Department of Transportation.

A. The Building Code shall be applicable to all state-owned buildings and structures, and to al
buildings and structures built on state-owned property, with the exception that 88 2.2-1159 through
2.2-1161 shal provide the standards for ready access to and use of state-owned buildings by the
physically handicapped.

Any state-owned building or structure, or building or structure built on state-owned property, for
which preliminary plans were prepared or on which construction commenced after the initial effective
date of the Uniform Statewide Building Code, shall remain subject to the provisions of the Uniform
Statewide Building Code that were in effect at the time such plans were completed or such construction
commenced. Subsequent reconstruction, renovation or demolition of such building or structure shall be
subject to the pertinent provisions of the Building Code.

Acting through the Division of Engineering and Buildings, the Department of General Services shall
function as the building official for any state-owned buildings or structures and for all buildings and
structures built on state-owned property. The Department shall review and approve plans and
specifications, grant modifications, and establish such rules and regulations as may be necessary to
implement this section. It may provide for the (i) inspection of state-owned buildings or structures and
for al buildings and structures built on state-owned property and (ii) enforcement of the Building Code
and standards for access by the physically handicapped by delegating inspection and Building Code
enforcement duties to the State Fire Marshal's Office, to other appropriate state agencies having needed
expertise, and to local building departments, al of which shall provide such assistance within a
reasonable time and in the manner requested. State agencies and institutions occupying buildings shall
pay to the local building department the same fees as would be paid by a private citizen for the services
rendered when such services are requested by the Department of General Services. The Department of
General Services may ater or overrule any decision of the loca building department after having first
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considered the local building department's report or other rationale given for its decision. When altering
or overruling any decision of a loca building department, the Department of General Services shall
provide the local building department with a written summary of its reasons for doing so.

B. Notwithstanding the provisions of subsection A and 8§ 27-99, roadway tunnels and bridges owned
by the Department of Transportation shall be exempt from the Building Code and the Statewide Fire
Prevention Code Act (8§ 27-94 et seq.). The Department of General Services shall not have jurisdiction
over such roadway tunnels, bridges, and other limited access highways; provided, however, that the
Department of General Services shall have jurisdiction over any occupied buildings within any
Department of Transportation rights-of-way that are subject to the Building Code.

Roadway tunnels and bridges shall be designed, constructed, and operated to comply with fire safety
standards based on nationally recognized model codes and standards to be developed by the Department
of Transportation in consultation with the State Fire Marshal and approved by the Commonwealth
Transportation Board. Emergency response planning and activities related to the standards approved by
the Commonwealth Transportation Board shall be developed by the Department of Transportation and
coordinated with the appropriate local officials and emergency services providers. On an annual basis the
Department of Transportation shall provide a report on the maintenance and operability of installed fire
protection and detection systems in roadway tunnels and bridges to the State Fire Marshal.

C. Except as provided in subsection D of § 23-38.109, and notwithstanding the provisions of
subsection A, at the request of a public institution of higher education, the Department, as further set
forth in this subsection, shall authorize that institution of higher education to contract with a building
official of the locality in which the construction is taking place to perform any inspection and
certifications required for the purpose of complying with the Uniform Statewide Building Code (8 36-97
et seq.). The Department shall publish administrative procedures that shall be followed in contracting
with a building officia of the locality. The authority granted to a public institution of higher education
under this subsection to contract with a building official of the locality shall be subject to the institution
meeting the conditions preseribed A subsection B of §-23-38-88 developed pursuant to subdivision B 5
of §23-38.87:23.

D. This section shall not apply to the nonhabitable structures, equipment, and wiring owned by a
public service company, a certificated provider of telecommunications services, or a franchised cable
operator that are built on rights-of-way owned or controlled by the Commonwealth Transportation
Board.

2. That, unless specified to the contrary in the appropriation act, the funding policy referenced in
subsection B of § 23-38.87:13 of the Code of Virginia is intended to be the model that was adopted
by the Joint Subcommittee on Higher Education Funding Policies, as amended.

3. That, notwithstanding the language of 8§ 23-9.6:1.01 of the Code of Virginia as it existed prior to
the effective date of this act, the ingtitutional plan due in 2011 shall be due on July 1, 2011. To the
extent that the requirements of § 23-38.87:17 of the Code of Virginia differ from 8§ 23-9.6:1.01, the
requirements for the plan due on July 1, 2011 shall be set forth in the 2011 amendments to the
appropriation act. To the extent that such requirements are not so addressed, the Governor may,
in consultation with the Chairmen of the House Committees on Appropriations and Education and
the Senate Committees on Finance and Education and Health, modify, delay, or suspend some or
all of the requirements for the plan due on July 1, 2011.

4. That any certification received during 2011 by a public institution of higher education from the
State Council of Higher Education for Virginia pursuant to § 23-9.6:1.01 of the Code of Virginia,
as it existed prior to the effective date of this act, shall be valid until June 30, 2013, and that any
institution so certified may receive the financial benefits provided by § 2.2-5005 of the Code of
Virginia for the 2011-2012 and 2012-2013 fiscal years.

5. That 8§§23-9.2:3.02, 23-9.2:3.03, and 23-9.6:1.01 of the Code of Virginia are repealed.
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