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1 SENATE BILL NO. 1072
2 Offered January 12, 2011
3 Prefiled January 11, 2011
4 A BILL to amend and reenact § 55-545.05 of the Code of Virginia, relating to inter vivos QTIP trusts.
5 ––––––––––

Patron––Edwards
6 ––––––––––
7 Referred to Committee for Courts of Justice
8 ––––––––––
9 Be it enacted by the General Assembly of Virginia:

10 1. That § 55-545.05 of the Code of Virginia is amended and reenacted as follows:
11 § 55-545.05. Creditor's claim against settlor.
12 A. Whether or not the terms of a trust contain a spendthrift provision, the following rules apply:
13 1. During the lifetime of the settlor, the property of a revocable trust is subject to claims of the
14 settlor's creditors.
15 2. With respect to an irrevocable trust, a creditor or assignee of the settlor may reach the maximum
16 amount that can be distributed to or for the settlor's benefit. If a trust has more than one settlor, the
17 amount the creditor or assignee of a particular settlor may reach may not exceed the settlor's interest in
18 the portion of the trust attributable to that settlor's contribution.
19 3. After the death of a settlor, and subject to the settlor's right to direct the source from which
20 liabilities will be paid, the property of a trust that was revocable at the settlor's death is subject to
21 claims of the settlor's creditors, costs of administration of the settlor's estate, the expenses of the settlor's
22 funeral and disposal of remains, and statutory allowances to a surviving spouse and children including
23 the family allowance, the right to exempt property, and the homestead allowance to the extent the
24 settlor's probate estate is inadequate to satisfy those claims, costs, expenses, and allowances. This section
25 shall not apply to life insurance proceeds under § 38.2-3122. No proceeding to subject a trustee, trust
26 assets or distributees of such assets to such claims, costs and expenses shall be commenced unless the
27 personal representative of the settlor has received a written demand by a surviving spouse, a creditor or
28 one acting for a minor or dependent child of the settlor and no proceeding shall be commenced later
29 than two years following the death of the settlor. This section shall not affect the right of a trustee to
30 make distributions required or permitted by the terms of the trust prior to being served with process in a
31 proceeding brought by the personal representative.
32 B. For purposes of this section:
33 1. During the period the power may be exercised, the holder of a power of withdrawal is treated in
34 the same manner as the settlor of a revocable trust to the extent of the property subject to the power;
35 and
36 2. Upon the lapse, release, or waiver of the power, the holder is treated as the settlor of the trust
37 only to the extent the value of the property affected by the lapse, release, or waiver exceeds the greater
38 greatest of (i) the amount specified in § 2041 (b) (2) or 2514 (e) of the Internal Revenue Code of 1986,
39 or (ii) the amount specified in § 2503 (b) of the Internal Revenue Code of 1986, or (iii) two times the
40 amount specified in § 2503 (b) of the Internal Revenue Code of 1986 if the donor was married at the
41 time of the transfer to which the power of withdrawal applies.
42 3. The assets in a trust that are attributable to a contribution to an inter vivos marital deduction
43 trust described in either § 2523 (e) or (f) of the Internal Revenue Code of 1986, after the death of the
44 spouse of the settlor of the inter vivos marital deduction trust shall be deemed to have been contributed
45 by the settlor's spouse and not by the settlor.
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