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ENROLLED

1 VIRGINIA ACTS OF ASSEMBLY –– CHAPTER

2 An Act to amend and reenact §§ 38.2-508.5, 38.2-3406.1, 38.2-3406.2, 38.2-3407.11, 38.2-3411.1,
3 38.2-3418.5, 38.2-3432.3, 38.2-3500, 38.2-3525, 38.2-4214, 38.2-4216.1, 38.2-4312.3, and 38.2-4319
4 of the Code of Virginia and to amend the Code of Virginia by adding in Chapter 34 of Title 38.2 an
5 article numbered 6, consisting of sections numbered 38.2-3438 through 38.2-3446, relating to health
6 insurance plans; market reforms.

7 [H 1958]
8 Approved

9 Be it enacted by the General Assembly of Virginia:
10 1. That §§ 38.2-508.5, 38.2-3406.1, 38.2-3406.2, 38.2-3407.11, 38.2-3411.1, 38.2-3418.5, 38.2-3432.3,
11 38.2-3500, 38.2-3525, 38.2-4214, 38.2-4216.1, 38.2-4312.3, and 38.2-4319 of the Code of Virginia are
12 amended and reenacted and that the Code of Virginia is amended by adding in Chapter 34 of
13 Title 38.2 an article numbered 6, consisting of sections numbered 38.2-3438 through 38.2-3446, as
14 follows:
15 § 38.2-508.5. Re-underwriting individual under existing group or individual accident and sickness
16 insurance policy prohibited; exceptions.
17 A. No premium increase, including a reduced premium increase in the form of a discount, may be
18 implemented for an insured individual under existing individual health insurance coverage as defined in
19 subsection B of § 38.2-3431 subsequent to the initial effective date of coverage under such policy or
20 certificate to the extent that such premium increase is determined based upon: (i) a change in a
21 health-status-related factor of the individual insured as defined in subsection B of § 38.2-3431 or (ii) the
22 past or prospective claim experience of the individual insured.
23 B. No reduction in benefits may be implemented for an insured individual under existing individual
24 health insurance coverage as defined in subsection B of § 38.2-3431 subsequent to the initial effective
25 date of coverage under such policy or certificate to the extent that such reduction in benefits is
26 determined based upon: (i) a change in a health-status-related factor of the individual insured as defined
27 in subsection B of § 38.2-3431 or (ii) the past or prospective claim experience of the individual insured.
28 C. No modifications to contractual terms and conditions may be implemented for an insured
29 individual under existing individual health insurance coverage as defined in subsection B of § 38.2-3431
30 subsequent to the initial effective date of coverage under such policy or certificate to the extent that
31 such modifications to contractual terms and conditions are determined based upon: (i) a change in a
32 health-status-related factor of the individual insured as defined in subsection B of § 38.2-3431 or (ii) the
33 past or prospective claim experience of the individual insured.
34 D. This section shall not prohibit adjustments to premium, rescission of, or amendments to the
35 insurance contract in the following circumstances:
36 1. When an insurer learns of information subsequent to issuing the policy or certificate that was not
37 disclosed in the underwriting process and that, had it been known, would have resulted in a higher
38 premium level or denial of coverage. Any adjustment to premium or rescission of coverage made for
39 this reason may be made only to extent that it would have been made had the information been
40 disclosed in the application process, and shall not be imposed beyond any period of incontestability, or
41 beyond any time period proscribing an insurer from asserting defenses based upon misstatements in
42 applications, as otherwise may be provided by applicable law. Any such rescission shall be consistent
43 with § 38.2-3430.3 regarding guaranteed availability.
44 2. When an insurer provides a lifestyle-based good health discount based upon an individual's
45 adherence to a healthy lifestyle and this discount is not based upon a specific health condition or
46 diagnosis.
47 3. When an insurer removes waivers or riders attached to the policy at issue that limit coverage for
48 specific named pre-existing medical conditions.
49 E. For purposes of this section, re-underwriting means the reevaluation of any health-status-related
50 factor of an individual for purposes of adjusting premiums, benefits or contractual terms as provided in
51 subsections A, B, and C of this section.
52 F. The provisions of this section shall not apply to individual health insurance coverage issued to
53 members of a bona fide association, as defined in subsection B of § 38.2-3431, where coverage is
54 available to all members of the association and eligible dependents of such members without regard to
55 any health-status-related factor.
56 G. The provisions of this section shall not apply in any instance in which the provisions of this
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57 section are inconsistent or in conflict with a provision of Article 6 (§ 38.2-3438 et seq.) of Chapter 34.
58 § 38.2-3406.1. Application of requirements that policies offered by small employers include
59 state-mandated health benefits.
60 A. As used in this section:
61 "Eligible individual" means an individual who is employed by a small employer and has satisfied
62 applicable waiting period requirements.
63 "Health insurance coverage" means benefits consisting of coverage for costs of medical care, whether
64 directly, through insurance or reimbursement, or otherwise, and including items and services paid for as
65 medical care under a group policy of accident and sickness insurance, hospital or medical service policy
66 or certificate, hospital or medical service plan contract, or health maintenance organization contract,
67 which coverage is subject to this title or is provided under a plan regulated under the Employee
68 Retirement Income Security Act of 1974.
69 "Health insurer" means any insurance company that issues accident and sickness insurance policies
70 providing hospital, medical and surgical, or major medical coverage on an expense-incurred basis, a
71 corporation that provides accident and sickness subscription contracts, or any health maintenance
72 organization that provides a health care plan that provides, arranges for, pays for, or reimburses any part
73 of the cost of any health care services, that is licensed to engage in such business in the
74 Commonwealth, and that is subject to the laws of the Commonwealth that regulate insurance within the
75 meaning of § 514(b)(2) of the Employee Retirement Income Security Act of 1974 (29 U.S.C.
76 § 1144(b)(2)).
77 "Small employer" means, with respect to a calendar year and a plan year, an employer located in the
78 Commonwealth that employed at least two but not more than 50 eligible individuals on business days
79 during the preceding calendar year and who employs at least two eligible individuals on the date a
80 policy under this section becomes effective.
81 "State-mandated health benefit" means coverage required under this title or other laws of the
82 Commonwealth to be provided in a policy of accident and sickness insurance or a contract for a
83 health-related condition that (i) includes coverage for specific health care services or benefits; (ii) places
84 limitations or restrictions on deductibles, coinsurance, copayments, or any annual or lifetime maximum
85 benefit amounts; or (iii) includes a specific category of licensed health care practitioners from whom an
86 insured is entitled to receive care. "State-mandated health benefit" includes, without limitation, any
87 coverage, or the offering of coverage, of a benefit or provider pursuant to §§ 38.2-3407.5 through
88 38.2-3407.6:1, 38.2-3407.9:01, 38.2-3407.9:02, 38.2-3407.11 through 38.2-3407.11:3, 38.2-3407.16,
89 38.2-3408, 38.2-3411 through 38.2-3414.1, 38.2-3418 through 38.2-3418.14, or § 38.2-4221. For
90 purposes of this article, "state-mandated health benefit" does not include a benefit that is mandated by
91 federal law.
92 B. Notwithstanding any statute, rule, or regulation to the contrary, and for the purposes of this
93 section, a group accident and sickness insurance policy providing hospital, medical and surgical, or
94 major medical coverage on an expense-incurred basis; a group accident and sickness subscription
95 contract providing health insurance coverage for eligible individuals; and a health care plan that
96 provides, arranges for, pays for, or reimburses any part of the cost of any health care services that is
97 offered, sold, or issued by a health insurer to a small employer:
98 1. Shall not be required to include coverage, or the offer of coverage, for any state-mandated health
99 benefit, except for:

100 a. Coverage for mammograms pursuant to § 38.2-3418.1;
101 b. Coverage for pap smears pursuant to § 38.2-3418.1:2;
102 c. Coverage for PSA testing pursuant to § 38.2-3418.7; and
103 d. Coverage for colorectal cancer screening pursuant to § 38.2-3418.7:1.
104 2. May include any, or none, of the state-mandated health benefits not otherwise noted in subdivision
105 B 1 as the health insurer and the small employer shall agree.
106 Notwithstanding any provision of this section to the contrary, if any plan authorized by this section
107 includes and offers health care services covered by the plan that may be legally rendered by a health
108 care provider listed in § 38.2-3408, that plan shall allow for the reimbursement of such covered services
109 when rendered by such provider. Unless otherwise provided in this section, this provision shall not
110 require any benefit be provided as a covered service.
111 C. Any application and any enrollment form used in connection with coverage under this section
112 shall prominently disclose that the policy, contract, or evidence of coverage is not required to provide
113 state-mandated health benefits, shall prominently disclose any and all state-mandated health benefits that
114 the policy, subscription contract, or evidence of coverage does not provide, and shall clearly describe all
115 eligibility requirements.
116 D. A policy form, subscription contract, or evidence of coverage issued under this section to a small
117 employer shall prominently disclose any and all state-mandated health benefits that the policy,
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118 subscription contract, or evidence of coverage does not provide. Such disclosure shall also be included
119 in certificate forms or other evidences of coverage furnished to each participant. Health insurers
120 proposing to issue forms providing coverage under this section shall clearly disclose the intended
121 purposes for such policies, contracts, or evidences of coverage when submitting the forms to the
122 Commission for approval in accordance with § 38.2-316.
123 E. The Commission shall adopt any regulations necessary to implement this section.
124 F. The provisions of this section shall not apply in any instance in which the provisions of this
125 section are inconsistent or in conflict with a provision of Article 6 (§ 38.2-3438 et seq.) of Chapter 34.
126 § 38.2-3406.2. Capped benefits under insurance policies and contracts.
127 A. Nothing in this chapter or Chapters 35 (§ 38.2-3500 et seq.) or 42 (§ 38.2-4200 et seq.) shall
128 prohibit the offering, sale, or issuance of accident and sickness insurance policies or subscription
129 contracts that cap or limit the total annual or lifetime benefits provided under an accident and sickness
130 insurance policy or subscription contracts at specified dollar amounts.
131 B. The provisions of this section shall not apply in any instance in which the provisions of this
132 section are inconsistent or in conflict with a provision of Article 6 (§ 38.2-3438 et seq.) of Chapter 34.
133 § 38.2-3407.11. Access to obstetrician-gynecologists.
134 A. Each (i) insurer proposing to issue individual or group accident and sickness insurance policies
135 providing hospital, medical and surgical or major medical coverage on an expense incurred basis, (ii)
136 corporation providing individual or group accident and sickness subscription contracts, and (iii) health
137 maintenance organization providing a health care plan for health care services, whose policies, contracts
138 or plans, including any certificate or evidence of coverage issued in connection with such policies,
139 contracts or plans, include coverage for obstetrical or gynecological services, shall permit any female of
140 age thirteen 13 or older covered thereunder direct access, as provided in subsection B, to the health care
141 services of a participating obstetrician-gynecologist (i) (a) authorized to provide services under such
142 policy, contract or plan and (ii) (b) selected by such female.
143 B. An annual examination, and routine health care services incident to and rendered during an annual
144 visit, may be performed without prior authorization from the primary care physician. However,
145 additional health care services may be provided subject to the following:
146 1. Consultation, which may be by telephone or electronically, with the primary care physician for
147 follow-up care or subsequent visits;
148 2. Prior consultation and authorization by the primary care physician before the patient may be
149 directed to another specialty provider; and
150 3. Prior authorization by the insurer, corporation, or health maintenance organization for proposed
151 inpatient hospitalization or outpatient surgical procedures.
152 C. For the purpose of this section, "health care services" means the full scope of medically necessary
153 services provided by the obstetrician-gynecologist in the care of or related to the female reproductive
154 system and breasts and in performing annual screening and immunization for disorders and diseases in
155 accordance with the most current published recommendations of the American College of Obstetricians
156 and Gynecologists. The term includes services provided by nurse practitioners, physician assistants, and
157 certified nurse midwives in collaboration with the obstetrician-gynecologists providing care to
158 individuals covered under any such policies, contracts or plans.
159 D. Nothing contained herein shall prohibit an insurer, corporation, or health maintenance organization
160 from requiring a participating obstetrician-gynecologist to provide written notification to the covered
161 female's primary care physician of any visit to such obstetrician-gynecologist. Such notification may
162 include a description of the health care services rendered at the time of the visit.
163 E. Each insurer, corporation or health maintenance organization subject to the provisions of this
164 section shall inform subscribers of the provisions of this section. Such notice shall be provided in
165 writing.
166 F. The requirements of this section shall apply to all insurance policies, contracts, and plans
167 delivered, issued for delivery, reissued, renewed, or extended or at any time when any term of any such
168 policy, contract, or plan is changed or any premium adjustment is made. The provisions of this section
169 shall not apply to short-term travel or accident-only policies, or to short-term nonrenewable policies of
170 not more than six months' duration.
171 G. The provisions of this section shall not apply in any instance in which the provisions of this
172 section are inconsistent or in conflict with a provision of Article 6 (§ 38.2-3438 et seq.) of Chapter 34.
173 § 38.2-3411.1. Coverage for child health supervision services.
174 A. Every individual or group accident and sickness insurance policy, subscription contract providing
175 coverage under a health services plan, or evidence of coverage of a health care plan delivered or issued
176 for delivery in the Commonwealth or renewed, reissued, or extended if already issued, shall offer and
177 make available coverage under such policy or plan for child health supervision services to provide for
178 the periodic examination of children covered under such policy or plan.
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179 B. As used in this section, the term "child health supervision services" means the periodic review of
180 a child's physical and emotional status by a licensed and qualified physician or pursuant to a physician's
181 supervision. A review shall include but not be limited to a history, complete physical examination,
182 developmental assessment, anticipatory guidance, appropriate immunizations, and laboratory tests in
183 keeping with prevailing medical standards.
184 C. Each such policy or plan, offering and making available such coverage, shall, at a minimum,
185 provide benefits for child health supervision services at approximately the following age intervals: birth,
186 two months, four months, six months, nine months, twelve 12 months, fifteen 15 months, eighteen 18
187 months, two years, three years, four years, five years, and six years. A policy or plan may provide that
188 child health supervision services which are rendered during a periodic review shall only be covered to
189 the extent that such services are provided by or under the supervision of a single physician during the
190 course of one visit.
191 D. Benefits for coverage for child health supervision services shall be exempt from any copayment,
192 coinsurance, deductible, or other dollar limit provision in the policy or plan. Such exemption shall be
193 expressly stated on the policy, plan, rider, endorsement, or other attachment providing such coverage.
194 E. The premiums for such coverage shall take into consideration (i) the cost of providing such
195 coverage, (ii) cost savings realized or likely to be realized as a consequence of such coverage, (iii) a
196 reasonable profit for the insurer, and (iv) any other relevant information or data the Commission deems
197 appropriate.
198 F. This section shall not apply (i) to any insurer or health services plan having fewer than 1,000
199 covered individuals insured or covered in Virginia or less than $500,000 in premiums in Virginia as of
200 its last annual statement, (ii) to short-term travel or accident only policies, (iii) to short-term
201 nonrenewable policies of not more than six months' duration, or (iv) to specified disease, hospital
202 indemnity or other limited benefit policies issued to provide supplemental benefits to a policy providing
203 primary care benefits.
204 G. The provisions of this section shall not apply in any instance in which the provisions of this
205 section are inconsistent or in conflict with a provision of Article 6 (§ 38.2-3438 et seq.) of Chapter 34.
206 § 38.2-3418.5. Coverage for early intervention services.
207 A. Notwithstanding the provisions of § 38.2-3419, each insurer proposing to issue individual or group
208 accident and sickness insurance policies providing hospital, medical and surgical, or major medical
209 coverage on an expense-incurred basis; each corporation providing individual or group accident and
210 sickness subscription contracts; and each health maintenance organization providing a health care plan
211 for health care services shall provide coverage for medically necessary early intervention services under
212 such policy, contract or plan delivered, issued for delivery or renewed in this Commonwealth on and
213 after July 1, 1998. Such coverage shall be limited to a benefit of $5,000 per insured or member per
214 policy or calendar year and, except as set forth in subsection C, shall be subject to such dollar limits,
215 deductibles and coinsurance factors as are no less favorable than for physical illness generally.
216 B. For the purpose of this section, "early intervention services" means medically necessary speech
217 and language therapy, occupational therapy, physical therapy and assistive technology services and
218 devices for dependents from birth to age three who are certified by the Department of Behavioral Health
219 and Developmental Services as eligible for services under Part H of the Individuals with Disabilities
220 Education Act (20 U.S.C. § 1471 et seq.). "Medically necessary early intervention services for the
221 population certified by the Department of Behavioral Health and Developmental Services" shall mean
222 those services designed to help an individual attain or retain the capability to function age-appropriately
223 within his environment, and shall include services that enhance functional ability without effecting a
224 cure.
225 C. The cost of early intervention services shall not be applied to any contractual provision limiting
226 the total amount of coverage paid by the insurer, corporation or health maintenance organization to or
227 on behalf of the insured or member during the insured's or member's lifetime.
228 D. "Financial costs," as used in this section, shall mean any copayment, coinsurance, or deductible in
229 the policy or plan. Financial costs may be paid through the use of federal Part H program funds, state
230 general funds, or local government funds appropriated to implement Part H services for families who
231 may refuse the use of their insurance to pay for early intervention services due to a financial cost.
232 E. The provisions of this section shall not apply to short-term travel, accident only, limited or
233 specified disease policies, policies or contracts designed for issuance to persons eligible for coverage
234 under Title XVIII of the Social Security Act, known as Medicare, or any other similar coverage under
235 state or governmental plans or to short-term nonrenewable policies of not more than six months'
236 duration.
237 F. The provisions of this section shall not apply in any instance in which the provisions of this
238 section are inconsistent or in conflict with a provision of Article 6 (§ 38.2-3438 et seq.) of Chapter 34.
239 § 38.2-3432.3. Limitation on preexisting condition exclusion period.
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240 A. Subject to subsection B, a health insurer offering health insurance coverage may, with respect to a
241 participant or beneficiary, impose a preexisting limitation only if:
242 1. For group health insurance coverage, such exclusion relates to a condition (whether physical or
243 mental), regardless of the cause of the condition, for which medical advice, diagnosis, care, or treatment
244 was recommended or received within the six-month period ending on the enrollment date;
245 2. For individual health insurance coverage, such exclusion relates to a condition that, during a
246 12-month period immediately preceding the effective date of coverage, had manifested itself in such a
247 manner as would cause an ordinarily prudent person to seek diagnosis, care, or treatment, or for which
248 medical advice, diagnosis, care or treatment was recommended or received within 12 months
249 immediately preceding the effective date of coverage;
250 3. Such exclusion extends for a period of not more than 12 months (or 12 months in the case of a
251 late enrollee) after the enrollment date; and
252 4. The period of any such preexisting condition exclusion is reduced by the aggregate of the periods
253 of creditable coverage, if any, applicable to the participant or beneficiary as of the enrollment date.
254 B. Exceptions:
255 1. Subject to subdivision 4 of this subsection, a health insurance issuer offering health insurance
256 coverage may not impose any preexisting condition exclusion in the case of an individual who, as of the
257 last day of the 30-day period beginning with the date of birth, is covered under creditable coverage;
258 2. Subject to subdivision 4 of this subsection, a health insurance issuer offering health insurance
259 coverage may not impose any preexisting condition exclusion in the case of a child who is adopted or
260 placed for adoption before attaining 18 years of age and who, as of the last day of the 30-day period
261 beginning on the date of the adoption or placement for adoption, is covered under creditable coverage.
262 The previous sentence shall not apply to coverage before the date of such adoption or placement for
263 adoption;
264 3. A health insurance issuer offering health insurance coverage may not impose any preexisting
265 condition exclusion relating to pregnancy as a preexisting condition, except in the case of individual
266 health insurance coverage for a person who is not considered an eligible individual, as defined in
267 § 38.2-3430.2, in which case the health insurance issuer may impose a preexisting condition exclusion
268 for a pregnancy existing on the effective date of coverage;
269 4. Subdivisions 1 and 2 of this subsection shall no longer apply to an individual after the end of the
270 first 63-day period during all of which the individual was not covered under any creditable coverage;
271 and
272 5. Subdivision A 4 of this section shall not apply to health insurance coverage offered in the
273 individual market on a "guarantee issue" basis without regard to health status including open enrollment
274 policies or contracts issued pursuant to § 38.2-4216.1 and policies, contracts, certificates or evidences of
275 coverage issued through a bona fide association or to students through school sponsored programs at a
276 college or university unless the person is an eligible individual as defined in § 38.2-3430.2.
277 C. A period of creditable coverage shall not be counted, with respect to enrollment of an individual
278 under a health benefit plan, if, after such period and before the enrollment date, there was a 63-day
279 period during all of which the individual was not covered under any creditable coverage.
280 D. For purposes of subdivision B 4 and subsection C, any period that an individual is in a waiting
281 period for any coverage under a group health plan (or for group health insurance coverage) or is in an
282 affiliation period shall not be taken into account in determining the continuous period under subsection
283 C.
284 E. Methods of crediting coverage:
285 1. Except as otherwise provided under subdivision 2 of this subsection, a health insurance issuer
286 offering group health coverage shall count a period of creditable coverage without regard to the specific
287 benefits covered during the period;
288 2. A health insurance issuer offering group health insurance coverage may elect to count a period of
289 creditable coverage based on coverage of benefits within each of several classes or categories of benefits
290 rather than as provided under subdivision 1 of this subsection. Such election shall be made on a uniform
291 basis for all participants and beneficiaries. Under such election a health insurance issuer shall count a
292 period of creditable coverage with respect to any class or category of benefits if any level of benefits is
293 covered within such class or category;
294 3. In the case of an election with respect to a group plan under subdivision 2 of this subsection
295 (whether or not health insurance coverage is provided in connection with such plan), the plan shall: (i)
296 prominently state in any disclosure statements concerning the plan, and state to each enrollee at the time
297 of enrollment under the plan, that the plan has made such election and (ii) include in such statements a
298 description of the effect of this election; and
299 4. In the case of an election under subdivision 2 of this subsection with respect to health insurance
300 coverage offered by a health insurance issuer in the small or large group market, the health insurance
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301 issuer shall: (i) prominently state in any disclosure statements concerning the coverage, and to each
302 employer at the time of the offer or sale of the coverage, that the health insurance issuer has made such
303 election and (ii) include in such statements a description of the effect of such election.
304 F. Periods of creditable coverage with respect to an individual shall be established through
305 presentation of certifications described in subsection G or in such other manner as may be specified in
306 federal regulations.
307 G. A health insurance issuer offering group health insurance coverage shall provide for certification
308 of the period of creditable coverage:
309 1. At the time an individual ceases to be covered under the plan or otherwise becomes covered under
310 a COBRA continuation provision;
311 2. In the case of an individual becoming covered under a COBRA continuation provision, at the time
312 the individual ceases to be covered under such provision; and
313 3. At the request, or on behalf of, an individual made not later than 24 months after the date of
314 cessation of the coverage described in subdivision 1 or 2 of this subsection, whichever is later. The
315 certification under subdivision 1 of this subsection may be provided, to the extent practicable, at a time
316 consistent with notices required under any applicable COBRA continuation provision.
317 H. To the extent that medical care under a group health plan consists of group health insurance
318 coverage, the plan is deemed to have satisfied the certification requirement under this section if the
319 health insurance issuer offering the coverage provides for such certification in accordance with this
320 section.
321 I. In the case of an election described in subdivision E 2 by a health insurance issuer, if the health
322 insurance issuer enrolls an individual for coverage under the plan and the individual provides a
323 certification of coverage of the individual under subsection F:
324 1. Upon request of such health insurance issuer, the entity which issued the certification provided by
325 the individual shall promptly disclose to such requesting group insurance issuer information on coverage
326 of classes and categories of health benefits available under such entity's plan or coverage; and
327 2. Such entity may charge the requesting health insurance issuer for the reasonable cost of disclosing
328 such information.
329 J. A health insurance issuer offering group health insurance coverage shall permit an employee who
330 is eligible, but not enrolled, for coverage under the terms of the plan (or a dependent of such an
331 employee if the dependent is eligible, but not enrolled, for coverage under such terms) to enroll for
332 coverage under the terms of the plan if each of the following conditions is met:
333 1. The employee or dependent was covered under a group health plan or had health insurance
334 coverage at the time coverage was previously offered to the employee or dependent;
335 2. The employee stated in writing at such time that coverage under a group health plan or health
336 insurance coverage was the reason for declining enrollment, but only if the plan sponsor or health
337 insurance issuer (if applicable) required such a statement at such time and provided the employee with
338 notice of such requirement (and the consequences of such requirement) at such time;
339 3. The employee's or dependent's coverage described in subdivision 1 of this subsection: (i) was
340 under a COBRA continuation provision and the coverage under such provision was exhausted or (ii) was
341 not under such a provision and either the coverage was terminated as a result of loss of eligibility for
342 the coverage (including as a result of legal separation, divorce, death, termination of employment, or
343 reduction in the number of hours of employment) or employer contributions towards such coverage were
344 terminated; and
345 4. Under the terms of the plan, the employee requests such enrollment not later than 30 days after
346 the date of exhaustion of coverage described in clause (i) of subdivision 3 (i) of this subsection or
347 termination of coverage or employer contribution described in clause (ii) of subdivision 3 (ii) of this
348 subsection.
349 K. If: (i) a health insurance issuer makes coverage available with respect to a dependent of an
350 individual; (ii) the individual is a participant under the plan (or has met any waiting period applicable to
351 becoming a participant under the plan and is eligible to be enrolled under the plan but for a failure to
352 enroll during a previous enrollment period); and (iii) a person becomes such a dependent of the
353 individual through marriage, birth, or adoption or placement for adoption, the health insurance issuer
354 shall provide for a dependent special enrollment period described in subsection L of this section during
355 which the person (or, if not otherwise enrolled, the individual) may also be enrolled under the plan as a
356 dependent of the individual, and in the case of the birth or adoption of a child, the spouse of the
357 individual may also be enrolled as a dependent of the individual if such spouse is otherwise eligible for
358 coverage.
359 L. A dependent special enrollment period under this subsection shall be a period of not less than 30
360 days and shall begin on the later of:
361 1. The date dependent coverage is made available; or
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362 2. The date of the marriage, birth, or adoption or placement for adoption (as the case may be)
363 described in subsection K.
364 M. If an individual seeks to enroll a dependent during the first 30 days of such a dependent special
365 enrollment period, the coverage of the dependent shall become effective:
366 1. In the case of marriage, not later than the first day of the first month beginning after the date the
367 completed request for enrollment is received;
368 2. In the case of a dependent's birth, as of the date of such birth; or
369 3. In the case of a dependent's adoption or placement for adoption, the date of such adoption or
370 placement for adoption.
371 N. A late enrollee may be excluded from coverage for up to 12 months or may have a preexisting
372 condition limitation apply for up to 12 months; however, in no case shall a late enrollee be excluded
373 from some or all coverage for more than 12 months. An eligible employee or dependent shall not be
374 considered a late enrollee if all of the conditions set forth below in subdivisions 1 through 4 are met or
375 one of the conditions set forth below in subdivision 5 or 6 is met:
376 1. The individual was covered under a public or private health benefit plan at the time the individual
377 was eligible to enroll.
378 2. The individual certified at the time of initial enrollment that coverage under another health benefit
379 plan was the reason for declining enrollment.
380 3. The individual has lost coverage under a public or private health benefit plan as a result of
381 termination of employment or employment status eligibility, the termination of the other plan's entire
382 group coverage, death of a spouse, or divorce.
383 4. The individual requests enrollment within 30 days after termination of coverage provided under a
384 public or private health benefit plan.
385 5. The individual is employed by a small employer that offers multiple health benefit plans and the
386 individual elects a different plan offered by that small employer during an open enrollment period.
387 6. A court has ordered that coverage be provided for a spouse or minor child under a covered
388 employee's health benefit plan, the minor is eligible for coverage and is a dependent, and the request for
389 enrollment is made within 30 days after issuance of such court order.
390 However, such individual may be considered a late enrollee for benefit riders or enhanced coverage
391 levels not covered under the enrollee's prior plan.
392 O. The provisions of this section shall not apply in any instance in which the provisions of this
393 section are inconsistent or in conflict with a provision of Article 6 (§ 38.2-3438 et seq.) of Chapter 34.
394 Article 6.
395 Federal Market Reforms.
396 § 38.2-3438. Definitions.
397 As used this article, unless the context requires a different meaning:
398 "Child" means a son, daughter, stepchild, adopted child, including a child placed for adoption, foster
399 child or any other child eligible for coverage under the health benefit plan.
400 "Covered benefits" or "benefits" means those health care services to which an individual is entitled
401 under the terms of a health benefit plan.
402 "Covered person" means a policyholder, subscriber, enrollee, participant, or other individual covered
403 by a health benefit plan.
404 "Emergency medical condition" means a medical condition manifesting itself by acute symptoms of
405 sufficient severity, including severe pain, so that a prudent layperson, who possesses an average
406 knowledge of health and medicine, could reasonably expect the absence of immediate medical attention
407 to result in (i) serious jeopardy to the mental or physical health of the individual, (ii) danger of serious
408 impairment to bodily functions, (iii) serious dysfunction of any bodily organ or part, or (iv) in the case
409 of a pregnant woman, serious jeopardy to the health of the fetus.
410 "Emergency services" means with respect to an emergency medical condition: (i) a medical screening
411 examination as required under § 1867 of the Social Security Act (42 U.S.C. § 1395dd) that is within the
412 capability of the emergency department of a hospital, including ancillary services routinely available to
413 the emergency department to evaluate such emergency medical condition and (ii) such further medical
414 examination and treatment, to the extent they are within the capabilities of the staff and facilities
415 available at the hospital, as are required under § 1867 of the Social Security Act (42 U.S.C.
416 § 1395dd(e)(3)) to stabilize the patient.
417 "ERISA" means the Employee Retirement Income Security Act of 1974.
418 "Essential health benefits" include the following general categories and the items and services
419 covered within the categories in accordance with regulations issued pursuant to the PPACA: (i)
420 ambulatory patient services; (ii) emergency services; (iii) hospitalization; (iv) laboratory services; (v)
421 maternity and newborn care; (vi) mental health and substance abuse disorder services, including
422 behavioral health treatment; (vii) pediatric services, including oral and vision care; (viii) prescription
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423 drugs; (ix) preventive and wellness services and chronic disease management; and (x) rehabilitative and
424 habilitative services and devices.
425 "Facility" means an institution providing health care related services or a health care setting,
426 including but not limited to hospitals and other licensed inpatient centers; ambulatory surgical or
427 treatment centers; skilled nursing centers; residential treatment centers; diagnostic, laboratory, and
428 imaging centers; and rehabilitation and other therapeutic health settings.
429 "Grandfathered plan" means coverage provided by a health carrier in which an individual was
430 enrolled on March 23, 2010, for as long as such plan maintains that status in accordance with federal
431 law.
432 "Group health insurance coverage" means health insurance coverage offered in connection with a
433 group health benefit plan.
434 "Group health plan" means an employee welfare benefit plan as defined in § 3(1) of ERISA to the
435 extent that the plan provides medical care within the meaning of § 733(a) of ERISA to employees,
436 including both current and former employees, or their dependents as defined under the terms of the plan
437 directly or through insurance, reimbursement, or otherwise.
438 "Health benefit plan" means a policy, contract, certificate, or agreement offered by a health carrier
439 to provide, deliver, arrange for, pay for, or reimburse any of the costs of health care services. "Health
440 benefit plan" includes short-term and catastrophic health insurance policies, and a policy that pays on a
441 cost-incurred basis, except as otherwise specifically exempted in this definition. "Health benefit plan"
442 does not include the "excepted benefits" as defined in § 38.2-3431.
443 "Health care professional" means a physician or other health care practitioner licensed, accredited,
444 or certified to perform specified health care services consistent with state law.
445 "Health care provider" or "provider" means a health care professional or facility.
446 "Health care services" means services for the diagnosis, prevention, treatment, cure, or relief of a
447 health condition, illness, injury, or disease.
448 "Health carrier" means an entity subject to the insurance laws and regulations of the Commonwealth
449 and subject to the jurisdiction of the Commission that contracts or offers to contract to provide, deliver,
450 arrange for, pay for, or reimburse any of the costs of health care services, including an insurer licensed
451 to sell accident and sickness insurance, a health maintenance organization, a health services plan, or
452 any other entity providing a plan of health insurance, health benefits, or health care services.
453 "Health maintenance organization" means a person licensed pursuant to Chapter 43 (§ 38.2-4300 et
454 seq.).
455 "Individual health insurance coverage" means health insurance coverage offered to individuals in the
456 individual market, which includes a health benefit plan provided to individuals through a trust
457 arrangement, association, or other discretionary group that is not an employer plan, but does not
458 include coverage defined as "excepted benefits" in § 38.2-3431 or short-term limited duration insurance.
459 A health carrier offering health insurance coverage in connection with a group health plan shall not be
460 deemed to be a health carrier offering individual health insurance coverage solely because the carrier
461 offers a conversion policy.
462 "Individual market" means the market for health insurance coverage offered to individuals other than
463 in connection with a group health benefit plan.
464 "Managed care plan" means a health benefit plan that either requires a covered person to use, or
465 creates incentives, including financial incentives, for a covered person to use health care providers
466 managed, owned, under contract with, or employed by the health carrier.
467 "Network" means the group of participating providers providing services to a managed care plan.
468 "Open enrollment" means, with respect to individual health insurance coverage, the period of time
469 during which any individual under the age of 19 has the opportunity to apply for coverage under a
470 health benefit plan offered by a health carrier and must be accepted for coverage under the plan
471 without regard to a preexisting condition exclusion.
472 "Participating health care professional" means a health care professional who, under contract with
473 the health carrier or with its contractor or subcontractor, has agreed to provide health care services to
474 covered persons with an expectation of receiving payments, other than coinsurance, copayments, or
475 deductibles, directly or indirectly from the health carrier.
476 "PPACA" means the Patient Protection and Affordable Care Act (P.L. 111-148), as amended by the
477 Health Care and Education Reconciliation Act of 2010 (P.L. 111-152), and as it may be further
478 amended.
479 "Preexisting condition exclusion" means a limitation or exclusion of benefits, including a denial of
480 coverage, based on the fact that the condition was present before the effective date of coverage, or if
481 the coverage is denied, the date of denial, whether or not any medical advice, diagnosis, care, or
482 treatment was recommended or received before the effective date of coverage. "Preexisting condition
483 exclusion" also includes a condition identified as a result of a pre-enrollment questionnaire or physical
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484 examination given to an individual, or review of medical records relating to the pre-enrollment period.
485 "Primary care health care professional" means a health care professional designated by a covered
486 person to supervise, coordinate, or provide initial care or continuing care to the covered person and
487 who may be required by the health carrier to initiate a referral for specialty care and maintain
488 supervision of health care services rendered to the covered person.
489 "Rescission" means a cancellation or discontinuance of coverage under a health benefit plan that has
490 a retroactive effect. "Rescission" does not include:
491 1. A cancellation or discontinuance of coverage under a health benefit plan if the cancellation or
492 discontinuance of coverage has only a prospective effect, or the cancellation or discontinuance of
493 coverage is effective retroactively to the extent it is attributable to a failure to timely pay required
494 premiums or contributions towards the cost of coverage; or
495 2. A cancellation or discontinuance of coverage when the health benefit plan covers active employees
496 and, if applicable, dependents and those covered under continuation coverage provisions, if the
497 employee pays no premiums for coverage after termination of employment and the cancellation or
498 discontinuance of coverage is effective retroactively back to the date of termination of employment due
499 to a delay in administrative recordkeeping.
500 "Stabilize" means with respect to an emergency medical condition, to provide such medical treatment
501 as may be necessary to assure, within reasonable medical probability, that no material deterioration of
502 the condition is likely to result from or occur during the transfer of the individual from a facility, or,
503 with respect to a pregnant woman, that the woman has delivered, including the placenta.
504 § 38.2-3439. Dependent coverage for individuals to age 26.
505 A. Notwithstanding any provision of § 38.2-3500 or 38.2-3525, or any other section of this title to
506 the contrary, a health carrier that makes available dependent coverage for a child shall make that
507 coverage available for a child until such child attains the age of 26.
508 1. A health carrier shall not define "dependent" for purposes of eligibility for dependent coverage for
509 a child other than in terms of a relationship between a child and the covered person.
510 2. A health carrier shall not deny or restrict coverage for a child who has not attained the age of 26
511 based on the presence or absence of the child's financial dependency on the covered person, residency
512 with the covered person, marital status, student status, employment, or any combination of those factors.
513 3. Nothing in this section shall be construed to require a health carrier to make coverage available
514 for the child of a child receiving dependent coverage, unless the grandparent becomes the legal
515 guardian or adoptive parent of that grandchild.
516 4. The terms of coverage in a health benefit plan offered by a health carrier providing dependent
517 coverage may not vary based on age except for children who are 26 years of age or older.
518 B. Any child whose coverage ended, who was denied coverage, or who was not eligible for group or
519 individual health insurance coverage under a health benefit plan because, under the terms of such plan,
520 the availability of dependent coverage of a child ended before the attainment of the age of 26, shall be
521 given written notice of the opportunity to enroll. The child shall be offered all the benefit packages
522 available to, and shall not be required to pay more for coverage than, similarly situated individuals who
523 did not lose coverage by reason of cessation of dependent status.
524 1. The health carrier shall give such child written notice of the opportunity to enroll not later than
525 the first day of the next plan year or policy year, and shall provide for an enrollment period that
526 continues for at least 30 days.
527 2. The written notice of opportunity to enroll shall include a statement that a child is eligible to
528 enroll in dependent coverage if coverage ended, coverage was denied, or the child was ineligible for
529 coverage because the availability of dependent coverage for a child ended before the attainment of the
530 age of 26.
531 a. The notice may be provided to the covered person on behalf of the covered person's child.
532 b. For group health insurance coverage, the notice may be included with other enrollment materials
533 that the health carrier distributes to employees, provided the statement is prominent.
534 3. For any child of a covered person who enrolls, the coverage shall take effect not later than the
535 first day of such plan year or policy year.
536 C. This section shall apply to any health carrier providing individual or group health insurance
537 coverage, except that for plan years beginning before January 1, 2014, a grandfathered group health
538 plan that makes available dependent coverage for a child may exclude a child who has not attained the
539 age of 26 from coverage only if the child is eligible to enroll in an eligible employer-sponsored health
540 benefit plan, as defined in § 5000A(f)(2) of the Internal Revenue Code, other than the group health plan
541 of a parent.
542 For plan years beginning on or after January 1, 2014, any grandfathered plan shall comply with the
543 requirements of subsections A and B.
544 § 38.2-3440. Lifetime and annual limits.
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545 A. Notwithstanding any provision of § 38.2-3406.1, 38.2-3406.2, or 38.2-3418.5, or any other section
546 of this title to the contrary, a health carrier offering group or individual health insurance coverage shall
547 not establish a lifetime limit on the dollar amount of essential health benefits for any covered person.
548 B. Beginning on January 1, 2014, a health carrier shall not establish any annual limit on the dollar
549 amount of essential health benefits for any covered person.
550 C. For a plan or policy year beginning prior to January 1, 2014, a health benefit plan may establish
551 an annual limit on the dollar amount of essential health benefits for any covered person, provided the
552 limit is no less than the following:
553 1. For a plan or policy year beginning after September 22, 2010, but before September 23, 2011,
554 $750,000;
555 2. For a plan or policy year beginning after September 22, 2011, but before September 23, 2012,
556 $1.25 million; and
557 3. For a plan or policy year beginning after September 22, 2012, but before January 1, 2014, $2
558 million.
559 D. The provisions of this section shall not prevent a health carrier from placing annual or lifetime
560 dollar limits for any covered person on specific covered benefits that are not essential health benefits to
561 the extent that such limits are otherwise permitted under applicable federal or state law.
562 E. For a plan or policy year beginning prior to January 1, 2014, a health benefit plan is exempt
563 from the annual limit requirements if the plan is approved for a waiver from such requirements by the
564 U.S. Department of Health and Human Services, but such exemption only applies for the specified
565 period of time that the waiver is applicable.
566 1. If a health benefit plan receives a waiver from the U.S. Department of Health and Human
567 Services, the health carrier shall notify prospective applicants and affected policyholders and the
568 Commission within 30 days of receipt of the waiver.
569 2. Within 30 days of when the waiver expires or is otherwise no longer in effect, the health carrier
570 shall notify affected policyholders.
571 F. If an individual's benefits under a health benefit plan ended by reason of reaching a lifetime limit
572 on the dollar amount of benefits, the health carrier shall provide such individual written notice that the
573 lifetime limit on the dollar value of benefits no longer applies; and the individual, if still eligible to be
574 covered under the plan, may be reinstated to receive benefits under the plan.
575 1. If the individual is not enrolled in the plan, or if an enrolled individual is eligible for any other
576 benefit package offered under the plan, the health benefit plan shall provide an opportunity for the
577 individual to enroll in any benefit packages offered under the plan for a period of at least 30 days.
578 2. For individual health insurance coverage, an individual is not entitled to reinstatement under the
579 health benefit plan if the individual reached his lifetime limit and the contract is not renewed or is
580 otherwise no longer in effect. Reinstatement shall apply to a family member who reached his lifetime
581 limit in a family plan and other family members remain covered under the plan.
582 3. The notice and enrollment opportunity under this subsection shall be provided beginning not later
583 than the first day of the next plan year or policy year.
584 4. The required notice shall be provided to a covered person, or the covered person on behalf of his
585 dependent. For group health insurance coverage, the notice may be included with other enrollment
586 materials that a health carrier distributes to employees, provided the notice is prominently presented
587 with such materials.
588 5. Reinstatement shall occur not later than the first day of such plan year or policy year.
589 G. This section shall apply to any health carrier providing individual or group health insurance
590 coverage, except that the prohibition and limits on annual limits shall not apply to a grandfathered plan
591 providing individual health insurance coverage.
592 § 38.2-3441. Rescissions.
593 A. Notwithstanding any provision of § 38.2-508.5 or any other section of this title to the contrary, a
594 health carrier shall not rescind coverage under a health benefit plan after an individual is covered
595 under the plan unless the individual or a person seeking coverage on behalf of the individual performs
596 an act, practice, or omission that constitutes fraud, or the individual makes an intentional
597 misrepresentation of material fact, as prohibited by the terms of the plan.
598 B. A health carrier shall provide at least 30 days' advance written notice or electronic notice to any
599 covered person who would be affected by the proposed rescission of coverage before coverage under the
600 plan may be rescinded, regardless of whether the rescission applies to the entire group or only to an
601 individual within the group. Such notice shall at a minimum contain:
602 1. Clear identification of the alleged fraudulent act, practice, or omission or the intentional
603 misrepresentation of material fact;
604 2. An explanation as to why the act, practice, or omission was fraudulent or was an intentional
605 misrepresentation of a material fact;
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606 3. Notice that the covered person or the covered person's authorized representative, prior to the date
607 the advance notice of the proposed rescission ends, may immediately file an internal appeal to request a
608 reconsideration of the rescission;
609 4. A description of the health carrier's internal appeal process for rescissions, including any time
610 limits applicable to those procedures; and
611 5. The date when the advance notice ends and the date back to which the coverage will be
612 rescinded.
613 C. The provisions of this section apply regardless of any applicable contestability period.
614 D. This section shall apply to any health carrier providing individual or group health insurance
615 coverage, including any grandfathered plan.
616 § 38.2-3442. Preventive services.
617 A. Notwithstanding any provision of § 38.2-3406.1, 38.2-3411.1, or any other section of this title to
618 the contrary, a health carrier shall provide coverage for all of the following items and services, and
619 shall not impose any cost-sharing requirements such as a copayment, coinsurance, or deductible with
620 respect to the following items and services:
621 1. Evidence-based items or services that have in effect a rating of A or B in the recommendations of
622 the U.S. Preventive Services Task Force as of September 23, 2010, with respect to the individual
623 involved;
624 2. Immunizations for routine use in children, adolescents, and adults that have in effect a
625 recommendation from the Advisory Committee on Immunization Practices of the Centers for Disease
626 Control and Prevention with respect to the individual involved. For purposes of this subdivision, a
627 recommendation from the Advisory Committee on Immunization Practices of the Centers for Disease
628 Control and Prevention is considered in effect after it has been adopted by the Director of the Centers
629 for Disease Control and Prevention, and a recommendation is considered to be for routine use if it is
630 listed on the Immunization Schedules of the Centers for Disease Control and Prevention;
631 3. With respect to infants, children, and adolescents, evidence-informed preventive care and
632 screenings in the Recommendations for Preventive Pediatric Health by the American Academy of
633 Pediatrics and the Recommended Uniform Screening Panels by the Secretary's Advisory Committee on
634 Heritable Disorders in Newborns and Children; and
635 4. With respect to women, evidence-informed preventive care and screenings recommended in
636 comprehensive guidelines supported by the Health Resources and Services Administration.
637 B. A health carrier is not required to provide coverage for any items or services specified in any
638 recommendation or guideline described in subsection A after the recommendation or guideline is no
639 longer in effect.
640 C. A health carrier shall at least annually at the beginning of each new plan year or policy year
641 revise the preventive services covered under its health benefit plans pursuant to this section consistent
642 with the most current recommendations of the U.S. Preventive Services Task Force, the Advisory
643 Committee on Immunization Practices of the Centers for Disease Control and Prevention, and the
644 guidelines with respect to infants, children, adolescents, and women evidence-based preventive care and
645 screenings by the Health Resources and Services Administration in effect at the time.
646 D. 1. A health carrier may impose cost-sharing requirements with respect to an office visit if an item
647 or service is billed separately or is tracked as individual encounter data separately from the office visit.
648 2. A health carrier shall not impose cost-sharing requirements with respect to an office visit if an
649 item or service is not billed separately or is not tracked as individual encounter data separately from
650 the office visit and the primary purpose of the office visit is the delivery of the item or service.
651 3. A health carrier may impose cost-sharing requirements with respect to an office visit if an item or
652 service is not billed separately or is not tracked as individual encounter data separately from the office
653 visit and the primary purpose of the office visit is not the delivery of the item or service.
654 E. Nothing in this section shall preclude a health carrier that has a network of providers from
655 imposing cost-sharing requirements for items or services that are delivered by an out-of-network
656 provider.
657 F. This section shall apply to any health carrier providing individual or group health insurance
658 coverage, except for any grandfathered plan.
659 § 38.2-3443. Choice of a health care professional.
660 A. Notwithstanding any provision of § 38.2-3407.11, 38.2-4312.3, or any other section of this title to
661 the contrary, if a health carrier providing individual or group health insurance coverage requires or
662 provides for the designation by a covered person of a participating primary care health care
663 professional, the health carrier shall permit each covered person to designate any participating primary
664 care health care professional who is available to accept the covered person. For a child, a participating
665 health care professional who specializes in pediatrics and is available to accept the child may be
666 designated as the child's primary care health care professional.
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667 B. If a health carrier provides for obstetrical or gynecological care and requires the designation by
668 a covered person of a participating primary care health care professional, the health carrier shall not
669 require any person's prior authorization or referral in the case of a female covered person who seeks
670 coverage for obstetrical or gynecological care provided by a participating health care professional who
671 specializes in obstetrics or gynecology. The provision of obstetrical and gynecological care, and the
672 ordering of related items and services, shall be treated the same as an authorization from a primary
673 care health care professional.
674 C. A health carrier shall provide notice to a covered person of the terms and conditions of the plan
675 related to the designation of a participating health care professional.
676 1. Such notice shall be included whenever the health carrier provides a covered person with a
677 summary plan description, policy, certificate, or contract of health insurance.
678 2. The health carrier may use the model language found in 45 C.F.R. § 147.138(a)(4)(iii) for such
679 notice.
680 D. This section shall apply to any health carrier providing individual or group health insurance
681 coverage, except for any grandfathered plan.
682 § 38.2-3444. Preexisting condition exclusions for individuals under the age of 19.
683 A. Notwithstanding any provision of § 38.2-3432.3, 38.2-4216.1, or any other section of this title to
684 the contrary, a health carrier providing individual or group health insurance coverage shall not limit or
685 exclude coverage for an individual under the age of 19 by imposing a preexisting condition exclusion on
686 that individual.
687 B. Where a health carrier offers individual health insurance coverage that only covers individuals
688 under the age of 19, such health carrier may offer coverage continuously throughout the year or during
689 an open enrollment period in January and July of each calendar year.
690 C. During an open enrollment period, a health carrier shall not deny or unreasonably delay the
691 issuance of a policy or refuse to issue a policy to an individual who is under the age of 19 on the basis
692 of a preexisting condition.
693 D. Coverage shall be effective for an individual applying during an open enrollment period on the
694 same basis as any applicant qualifying for coverage on an underwritten basis.
695 E. Each health carrier shall provide a prominent public notice on its website and written notice to
696 each covered person at least 90 days prior to the open enrollment period of the open enrollment rights
697 for individuals under the age of 19 and provide information as to how an individual eligible for this
698 open enrollment right may apply for coverage with the health carrier during an open enrollment period.
699 F. This section shall apply to any health carrier providing individual or group health insurance
700 coverage, including a grandfathered plan for group health insurance coverage, but not including a
701 grandfathered plan for individual health insurance coverage.
702 § 38.2-3445. Patient access to emergency services.
703 Notwithstanding any provision of § 38.2-3407.11, 38.2-4312.3, or any other section of this title to the
704 contrary, if a health carrier providing individual or group health insurance coverage provides any
705 benefits with respect to services in an emergency department of a hospital, the health carrier shall
706 provide coverage for emergency services:
707 1. Without the need for any prior authorization determination, regardless of whether the emergency
708 services are provided on an in-network or out-of-network basis;
709 2. Without regard to whether the health care provider furnishing the emergency services is a
710 participating health care provider with respect to such services;
711 3. If such services are provided out-of-network, without imposing any administrative requirement or
712 limitation on coverage that is more restrictive than the requirements or limitations that apply to such
713 services received from an in-network provider;
714 4. If such services are provided out-of-network, any cost-sharing requirement expressed as copayment
715 amount or coinsurance rate cannot exceed the cost-sharing requirement that would apply if such
716 services were provided in-network. However, an individual may be required to pay the excess of the
717 amount the out-of-network provider charges over the amount the health carrier is required to pay under
718 this section. The health carrier complies with this requirement if the health carrier provides benefits
719 with respect to an emergency service in an amount equal to the greatest of (i) the amount negotiated
720 with in-network providers for the emergency service, or if more than one amount is negotiated, the
721 median of these amounts; (ii) the amount for the emergency service calculated using the same method
722 the health carrier generally uses to determine payments for out-of-network services, such as the usual,
723 customary, and reasonable amount; and (iii) the amount that would be paid under Medicare for the
724 emergency service.
725 A deductible may be imposed with respect to out-of-network emergency services only as a part of a
726 deductible that generally applies to out-of-network benefits. If an out-of-pocket maximum generally
727 applies to out-of-network benefits, that out-of-pocket maximum shall apply to out-of-network emergency
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728 services; and
729 5. Without regard to any term or condition of such coverage other than the exclusion of or
730 coordination of benefits or an affiliation or waiting period.
731 § 38.2-3446. Applicability of federal law.
732 A. The provisions of Title I of the PPACA shall apply to any health carrier that delivers or issues
733 for delivery individual or group health insurance coverage in the Commonwealth.
734 B. The Commission shall implement and enforce applicable provisions of such federal law in
735 accordance with the provisions of this title.
736 § 38.2-3500. Form of policy.
737 A. No individual accident and sickness insurance policy shall be delivered or issued for delivery to
738 any person in this Commonwealth unless:
739 1. The entire consideration for the policy is expressed in the policy;
740 2. The time at which the insurance takes effect and terminates is expressed in the policy;
741 3. The policy insures only one person, except that it may insure eligible family members, originally
742 or by subsequent amendment, upon the application of an adult member of a family who shall be deemed
743 the policyowner;
744 4. The exceptions and reductions are set forth in the policy and, except those that are set forth in
745 §§ 38.2-3503 through 38.2-3508, are printed with the benefit provisions to which they apply, or under
746 an appropriate caption, but if an exception or reduction specifically applies only to a particular benefit of
747 the policy, a statement of the exception or reduction shall be included with that benefit provision;
748 5. Each form, including riders and endorsements, is identified by a form number in the lower
749 left-hand corner of the first page of the form;
750 6. It contains no provision making any portion of the charter, rules, constitution, or bylaws of the
751 insurer a part of the policy unless that portion is set forth in the policy, except in the case of the
752 incorporation of, or reference to, a statement of rates or classification of risks, or short-rate table filed
753 with the Commission; and
754 7. It contains a statement about the provisions of subsections A and B of § 32.1-325.2 regarding the
755 status of the Department of Medical Assistance Services as the payor of last resort.
756 B. If any policy is issued by an insurer domiciled in this Commonwealth for delivery to a person
757 residing in another state, and if the insurance supervisory official of the other state advises the
758 Commission that any such policy is not subject to approval or disapproval by such official, the
759 Commission may by ruling require that such policy meet the standards set forth in this chapter.
760 C. "Eligible family member" means the (i) spouse, (ii) dependent children, without regard to whether
761 such children reside in the same household as the policyowner, (iii) children under a specified age not
762 greater than nineteen 19 years, and (iv) any person dependent on the policyowner.
763 D. The provisions of this section shall not apply in any instance in which the provisions of this
764 section are inconsistent or in conflict with a provision of Article 6 (§ 38.2-3438 et seq.) of Chapter 34.
765 § 38.2-3525. Group accident and sickness insurance coverages of spouses, dependent children or
766 other persons.
767 A. Coverage under a group accident and sickness insurance policy, except a policy issued pursuant to
768 subsection B of § 38.2-3521.1, may be extended to insure:
769 1. The spouse and any child who is (i) under the age of 19 years, (ii) who is a dependent and under
770 the age of 25 years, or (iii) who is a dependent and a full-time student under 25 years of age, without
771 regard to whether such child resides in the same household as the insured group member, or any class
772 of spouse and dependent children, of each insured group member who so elects; and
773 2. Any other class of persons as may mutually be agreed upon by the insurer and the group
774 policyholder.
775 B. The amount of accident and sickness insurance for the spouse, dependent child or other person
776 shall not exceed the amount of accident and sickness insurance for the insured group member.
777 C. At the insurer's option and subject to the policyholder's election, the coverage for children of the
778 insured group member may be extended beyond the ages established in subsection A. Any such
779 extension of coverage shall be as mutually agreed upon by the insurer and the group policyholder.
780 D. Notwithstanding the provisions of § 38.2-3538, one certificate may be issued for each insured
781 group member if a statement concerning any spouse's, dependent child's, or other person's coverage is
782 included in the certificate.
783 E. When a policy provides coverage for a dependent child who is enrolled based upon the child's
784 status as a full-time student and such child is unable due to a medical condition to continue as a
785 full-time student, coverage under the policy for such child nevertheless shall continue in force provided
786 the child's treating physician certifies to the insurer at the time the child withdraws as a full-time student
787 that the child's absence is medically necessary. Coverage for such child shall continue in force until the
788 earlier of (i) the date that is 12 months from the date the child ceases to be a full-time student or (ii)
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789 the date the child no longer qualifies as a dependent child under the terms of the group policy. A child's
790 status as a full-time student shall be determined in accordance with the criteria specified by the
791 institution in which the child is enrolled.
792 F. The provisions of this section shall not apply in any instance in which the provisions of this
793 section are inconsistent or in conflict with a provision of Article 6 (§ 38.2-3438 et seq.) of Chapter 34.
794 § 38.2-4214. Application of certain provisions of law.
795 No provision of this title except this chapter and, insofar as they are not inconsistent with this
796 chapter, §§ 38.2-200, 38.2-203, 38.2-209 through 38.2-213, 38.2-218 through 38.2-225, 38.2-230,
797 38.2-232, 38.2-305, 38.2-316, 38.2-322, 38.2-400, 38.2-402 through 38.2-413, 38.2-500 through
798 38.2-515, 38.2-600 through 38.2-620, 38.2-700 through 38.2-705, 38.2-900 through 38.2-904, 38.2-1017,
799 38.2-1018, 38.2-1038, 38.2-1040 through 38.2-1044, Articles 1 (§ 38.2-1300 et seq.) and 2
800 (§ 38.2-1306.2 et seq.) of Chapter 13, §§ 38.2-1312, 38.2-1314, 38.2-1315.1, 38.2-1317 through
801 38.2-1328, 38.2-1334, 38.2-1340, 38.2-1400 through 38.2-1444, 38.2-1800 through 38.2-1836,
802 38.2-3400, 38.2-3401, 38.2-3404, 38.2-3405, 38.2-3405.1, 38.2-3406.1, 38.2-3406.2, 38.2-3407.1 through
803 38.2-3407.6:1, 38.2-3407.9 through 38.2-3407.17, 38.2-3409, 38.2-3411 through 38.2-3419.1,
804 38.2-3430.1 through 38.2-3437 38.2-3446, 38.2-3501, 38.2-3502, subdivision 13 of § 38.2-3503,
805 subdivision 8 of § 38.2-3504, §§ 38.2-3514.1, 38.2-3514.2, §§ 38.2-3516 through 38.2-3520 as they
806 apply to Medicare supplement policies, §§ 38.2-3522.1 through 38.2-3523.4, 38.2-3525, 38.2-3540.1,
807 38.2-3541, 38.2-3541.1, 38.2-3541.2, 38.2-3542, 38.2-3543.2, Article 5 (§ 38.2-3551 et seq.) of Chapter
808 35, §§ 38.2-3600 through 38.2-3607, Chapter 52 (§ 38.2-5200 et seq.), Chapter 55 (§ 38.2-5500 et seq.),
809 Chapter 58 (§ 38.2-5800 et seq.) and § 38.2-5903 of this title shall apply to the operation of a plan.
810 § 38.2-4216.1. Open enrollment.
811 A. A nonstock corporation licensed under this chapter shall make available to citizens of the
812 Commonwealth an open enrollment program under the terms set forth in this section.
813 B. As used in this section, the term:
814 "Comprehensive accident and sickness contracts" means contracts conforming to the requirements of
815 subsection E which are issued to provide basic hospital and medical-surgical coverage.
816 "Open enrollment contracts" means comprehensive accident and sickness contracts issued pursuant to
817 an open enrollment program by a nonstock corporation licensed pursuant to this chapter providing
818 coverage to individuals.
819 C. Each nonstock corporation's open enrollment program shall provide for the issuance of open
820 enrollment contracts without imposition by the nonstock corporation of underwriting criteria whereby
821 coverage is denied or subject to cancellation or nonrenewal, in whole or in part because of any
822 individual's age, health or medical history, or employment status or, if employed, industry or job
823 classification. The open enrollment program shall make open enrollment contracts available to any
824 individual residing in the nonstock corporation's service area within the Commonwealth; however, this
825 subsection shall not require, and no person shall otherwise indicate, that open enrollment contracts are
826 available to any individual who is an employee of an employer which provides, in whole or in part,
827 hospitalization or other health coverage to its employees. Each nonstock corporation's open enrollment
828 program shall make open enrollment contracts available on a year-round basis. The subscription charge
829 for contracts issued pursuant to an open enrollment program shall be reasonable in relation to the
830 benefits and deductibles provided, as determined by the Commission.
831 D. Each nonstock corporation must prominently advertise the availability of its open enrollment
832 contracts at least twelve 12 times annually in a newspaper or newspapers of general circulation
833 throughout its service area in Virginia. The content and format of such advertising shall be generally
834 approved by the Commission.
835 E. The Commission may prescribe minimum standards to govern the contents of comprehensive
836 accident and sickness contracts issued pursuant to this section. Such minimum standards shall ensure that
837 such contracts provide health benefit coverage for a comprehensive range of health care needs without
838 qualifying exclusions that fail to protect the subscriber under normal circumstances. Such standards shall
839 ensure that the option of obtaining comprehensive major medical coverage is made available to all
840 individuals included within the definition of "open enrollment contracts" and shall allow for reasonable
841 co-payment provisions, a range of deductibles and a range of coverages available to the consumer.
842 Preexisting conditions may not be excluded from coverage under such contracts; however, waiting
843 periods of up to twelve 12 months for coverage of preexisting conditions shall be allowed. In addition,
844 the Commission may prescribe reasonable minimum standards in order to govern the contents of policies
845 issued to individuals who have converted from group comprehensive accident and sickness contracts to
846 individual coverage because of termination of the individual's eligibility for group coverage.
847 F. If a nonstock corporation licensed under this chapter elects to discontinue its open enrollment
848 program provided under this section, it may do so only after giving written notice to the Commission of
849 at least twenty-four 24 months in advance of the effective date of termination. Upon termination of the
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850 program, the nonstock corporation shall be subject to the license tax provisions of subdivision A 1 of
851 subsection A of § 58.1-2501.
852 G. In addition, a nonstock corporation licensed under this chapter shall provide other public services
853 to the community including health-related educational support and training for those subscribers who,
854 based upon such educational support and training, may experience a lesser need for health-related care
855 and expense.
856 H. The provisions of this section shall not apply in any instance in which the provisions of this
857 section are inconsistent or in conflict with a provision of Article 6 (§ 38.2-3438 et seq.) of Chapter 34.
858 § 38.2-4312.3. Patient access to emergency services.
859 A. A health maintenance organization shall have a system to provide to its members, on a
860 twenty-four-hour 24-hour basis: (i) access to medical care or (ii) access by telephone to a physician or
861 licensed health care professional with appropriate medical training who can refer or direct a member for
862 prompt medical care in cases where there is an immediate, urgent need or medical emergency. Access to
863 a nonmedical professional who provides appropriate responses to calls from members and providers
864 concerning after-hours care and covered benefits is not sufficient to meet the requirements of this
865 section.
866 B. A health maintenance organization shall reimburse a hospital emergency facility and provider, less
867 any applicable copayments, deductibles, or coinsurance, for medical screening and stabilization services
868 rendered to meet the requirements of the Federal Emergency Medical Treatment and Active Labor Act
869 (42 U.S.C. § 1395dd) and related to the condition for which the member presented in the hospital
870 emergency facility if (i) the health maintenance organization or its designee or the member's primary
871 care physician or its designee authorized, directed, or referred a member to use the hospital emergency
872 facility; or (ii) the health maintenance organization fails to have a system for provision of
873 twenty-four-hour 24-hour access in accordance with subsection A above. For purposes of (i) above, a
874 primary care physician may include a physician with whom the primary care physician has made
875 arrangements for on-call backup coverage.
876 C. Each evidence of coverage provided by a health maintenance organization shall include a
877 description of procedures to be followed by the member for emergency services, including: (i) the
878 appropriate use of hospital emergency facilities; (ii) the appropriate use of any urgent care facilities with
879 which the health maintenance organization may contract; (iii) the potential responsibility of the member
880 for payment for nonemergency services rendered in a hospital emergency facility; and (iv) the member's
881 covered benefits for emergency services, including an explanation of the prudent layperson standard
882 included in the definition of emergency services in § 38.2-4300.
883 D. The provisions of this section shall not apply in any instance in which the provisions of this
884 section are inconsistent or in conflict with a provision of Article 6 (§ 38.2-3438 et seq.) of Chapter 34.
885 § 38.2-4319. Statutory construction and relationship to other laws.
886 A. No provisions of this title except this chapter and, insofar as they are not inconsistent with this
887 chapter, §§ 38.2-100, 38.2-136, 38.2-200, 38.2-203, 38.2-209 through 38.2-213, 38.2-216, 38.2-218
888 through 38.2-225, 38.2-229, 38.2-232, 38.2-305, 38.2-316, 38.2-322, 38.2-400, 38.2-402 through
889 38.2-413, 38.2-500 through 38.2-515, 38.2-600 through 38.2-620, Chapter 9 (§ 38.2-900 et seq.),
890 §§ 38.2-1016.1 through 38.2-1023, 38.2-1057, Article 2 (§ 38.2-1306.2 et seq.), § 38.2-1306.1,
891 § 38.2-1315.1, Articles 3.1 (§ 38.2-1316.1 et seq.), 4 (§ 38.2-1317 et seq.) and 5 (§ 38.2-1322 et seq.) of
892 Chapter 13, Articles 1 (§ 38.2-1400 et seq.) and 2 (§ 38.2-1412 et seq.) of Chapter 14, §§ 38.2-1800
893 through 38.2-1836, 38.2-3401, 38.2-3405, 38.2-3405.1, 38.2-3406.1, 38.2-3407.2 through 38.2-3407.6:1,
894 38.2-3407.9 through 38.2-3407.17, 38.2-3411.2, 38.2-3411.3, 38.2-3411.4, 38.2-3412.1:01, 38.2-3414.1,
895 38.2-3418.1 through 38.2-3418.16, 38.2-3419.1, 38.2-3430.1 through 38.2-3437 38.2-3446, 38.2-3500,
896 subdivision 13 of § 38.2-3503, subdivision 8 of § 38.2-3504, §§ 38.2-3514.1, 38.2-3514.2, 38.2-3522.1
897 through 38.2-3523.4, 38.2-3525, 38.2-3540.1, 38.2-3540.2, 38.2-3541.1, 38.2-3541.2, 38.2-3542,
898 38.2-3543.2, Article 5 (§ 38.2-3551 et seq.) of Chapter 35, Chapter 52 (§ 38.2-5200 et seq.), Chapter 55
899 (§ 38.2-5500 et seq.), Chapter 58 (§ 38.2-5800 et seq.) and § 38.2-5903 shall be applicable to any health
900 maintenance organization granted a license under this chapter. This chapter shall not apply to an insurer
901 or health services plan licensed and regulated in conformance with the insurance laws or Chapter 42
902 (§ 38.2-4200 et seq.) except with respect to the activities of its health maintenance organization.
903 B. For plans administered by the Department of Medical Assistance Services that provide benefits
904 pursuant to Title XIX or Title XXI of the Social Security Act, as amended, no provisions of this title
905 except this chapter and, insofar as they are not inconsistent with this chapter, §§ 38.2-100, 38.2-136,
906 38.2-200, 38.2-203, 38.2-209 through 38.2-213, 38.2-216, 38.2-218 through 38.2-225, 38.2-229,
907 38.2-232, 38.2-322, 38.2-400, 38.2-402 through 38.2-413, 38.2-500 through 38.2-515, 38.2-600 through
908 38.2-620, Chapter 9 (§ 38.2-900 et seq.), §§ 38.2-1016.1 through 38.2-1023, 38.2-1057, § 38.2-1306.1,
909 Article 2 (§ 38.2-1306.2 et seq.), § 38.2-1315.1, Articles 3.1 (§ 38.2-1316.1 et seq.), 4 (§ 38.2-1317 et
910 seq.) and 5 (§ 38.2-1322 et seq.) of Chapter 13, Articles 1 (§ 38.2-1400 et seq.) and 2 (§ 38.2-1412 et
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911 seq.) of Chapter 14, §§ 38.2-3401, 38.2-3405, 38.2-3407.2 through 38.2-3407.5, 38.2-3407.6 and
912 38.2-3407.6:1, 38.2-3407.9, 38.2-3407.9:01, and 38.2-3407.9:02, subdivisions 1, 2, and 3 of subsection F
913 of § 38.2-3407.10, 38.2-3407.11, 38.2-3407.11:3, 38.2-3407.13, 38.2-3407.13:1, and 38.2-3407.14,
914 38.2-3411.2, 38.2-3418.1, 38.2-3418.2, 38.2-3419.1, 38.2-3430.1 through 38.2-3437, 38.2-3500,
915 subdivision 13 of § 38.2-3503, subdivision 8 of § 38.2-3504, §§ 38.2-3514.1, 38.2-3514.2, 38.2-3522.1
916 through 38.2-3523.4, 38.2-3525, 38.2-3540.1, 38.2-3540.2, 38.2-3541.2, 38.2-3542, 38.2-3543.2, Chapter
917 52 (§ 38.2-5200 et seq.), Chapter 55 (§ 38.2-5500 et seq.), Chapter 58 (§ 38.2-5800 et seq.) and
918 § 38.2-5903 shall be applicable to any health maintenance organization granted a license under this
919 chapter. This chapter shall not apply to an insurer or health services plan licensed and regulated in
920 conformance with the insurance laws or Chapter 42 (§ 38.2-4200 et seq.) except with respect to the
921 activities of its health maintenance organization.
922 C. Solicitation of enrollees by a licensed health maintenance organization or by its representatives
923 shall not be construed to violate any provisions of law relating to solicitation or advertising by health
924 professionals.
925 D. A licensed health maintenance organization shall not be deemed to be engaged in the unlawful
926 practice of medicine. All health care providers associated with a health maintenance organization shall
927 be subject to all provisions of law.
928 E. Notwithstanding the definition of an eligible employee as set forth in § 38.2-3431, a health
929 maintenance organization providing health care plans pursuant to § 38.2-3431 shall not be required to
930 offer coverage to or accept applications from an employee who does not reside within the health
931 maintenance organization's service area.
932 F. For purposes of applying this section, "insurer" when used in a section cited in subsections A and
933 B shall be construed to mean and include "health maintenance organizations" unless the section cited
934 clearly applies to health maintenance organizations without such construction.
935 2. That the provisions of this act shall expire on July 1, 2014.


