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ENGROSSED

027385836
HOUSE BILL NO. 997
House Amendmentsin [ ] — February 1, 2002
A BILL to amend and reenact 88 13.1-1002, 13.1-1008, 13.1-1022, 13.1-1024, 13.1-1025, 13.1-1028,
13.1-1040.1, and 13.1-1048 of the Code of Virginia, relating to the Virginia Limited Liability
Company Act.

Patron Prior to Engrossment—Delegate McDonnell
Referred to Committee on Commerce and Labor

Be it enacted by the General Assembly of Virginia:

1. That 88 13.1-1002, 13.1-1008, 13.1-1022, 13.1-1024, 13.1-1025, 13.1-1028, 13.1-1040.1, and
13.1-1048 of the Code of Virginia are amended and reenacted as follows:

§ 13.1-1002. Definitions.

As used in this chapter:

"Articles of organization” means all documents constituting, at any particular time, the articles of
organization of a limited liability company. It includes the original articles of organization, the original
certificate of organization issued by the Commission, and all amendments to the articles of organization.
When the articles of organization have been restated pursuant to any articles of amendment, it includes
only the restated articles of organization and any subsequent amendments to the restated articles of
organization, but does not include the articles of amendment accompanying the restated articles of
organization.

"Bankruptcy" means, with respect to any person, being the subject of an order for reief under Title
11 of the United States Code.

"Commission” means the State Corporation Commission of Virginia.

"Contribution” means any cash, property or services rendered, or a promissory note or other binding
obligation to contribute cash or property or to perform services, which a member contributes to a limited
liability company in his capacity as a member.

"Distribution” means a direct or indirect transfer of money or other property, or incurrence of
indebtedness by a limited liability company, to or for the benefit of its members in respect of their
interests.

"Domestic corporation” has the same meaning as specified in § 13.1-603.

"Domestic limited partnership” has the same meaning as specified in § 50-73.1.

"Domestic partnership” means an association of two or more persons to carry on as co-owners a
business for profit formed under § 50-73.88, or predecessor law of this Commonwealth, and includes,
for all purposes of the laws of this Commonwealth aregistered limited liability partnershlp

"Electronic transmission” means any form of communication [ that eenstitutes a record; as sueh term
is defined in §-59:1-480 , not directly involving the physical transmission of paper, that creates a record
that may be retained, retrieved and reviewed by a recipient thereof, and that may be directly reproduced
in paper form by such a recipient through an automated process. Any term used in this definition that is
defined in § 59.1-480 of the Uniform Electronic Transactions Act shall have the meaning set forth in
such section ] .

"Foreign corporation” has the same meaning as specified in § 13.1-603.

"Foreign limited liability company” means an entity that is an unincorporated association organized
under laws other than the laws of this Commonwealth, and that affords to each of its members, pursuant
to the laws under which it is organized, limited liability with respect to the liabilities of the entity.

"Foreign limited partnership" has the same meaning as specified in § 50-73.1.

"Foreign partnership” means an association of two or more persons to carry on as Co-owners a
business for profit formed under the laws of any state or jurisdiction other than this Commonwealth, and
includes, for al purposes of the laws of this Commonwealth, a foreign registered limited liability
partnership.

"Foreign registered limited liability partnership” has the same meanings as specified in 88 50-2 and
50-73.79.

"Limited liability company" or "domestic limited liability company” means an entity that is an
unincorporated association that is organized and existing under this chapter. A limited liability
company's status for federal tax purposes shall not affect its status as a distinct entity organized and
existing under this chapter.

"Manager" or "managers' means a person or persons designated by the members of a limited liability
company to manage the limited liability company as provided in the articles of organization or an
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operating agreement.

"Manager-managed limited liability company” means a limited liability company that is managed by
a manager or managers as provided for in its articles of organization or an operating agreement.

"Member" means a person that has been admitted to membership in a limited liability company as
provided in § 13.1-1038.1 and that has not ceased to be a member.

"Member-managed limited liability company” means a limited liability company that is not a
manager-managed limited liability company.

"Membership interest” or "interest” means a member's share of the profits and the losses of the
limited liability company and the right to receive distributions of the limited liability company's assets.

"Non-United States entity" means a foreign limited liability company (other than one formed under
the laws of a state), or a corporation, business trust or association, real estate investment trust,
common-law trust, or any other unincorporated business, including a partnership, formed, incorporated,
organized, created or that otherwise came into being under the laws of any foreign country or other
foreign jurisdiction (other than any state).

"Operating agreement” means an agreement of the members as to the affairs of a limited liability
company and the conduct of its business, or a writing or agreement of a limited liability company with
one member that satisfies the requirements of subdivision A 2 of § 13.1-1023.

"Person” has the same meaning as specified in § 13.1-603.

"Principal office" means the office, in or out of this Commonwealth, where the principal executive
offices of a domestic or foreign limited liability company are located.

"State," when referring to a part of the United States, includes a state, commonwealth and the
Digtrict of Columbia, and their agencies and governmental subdivisions; and a territory or insular
possession, and their agencies and governmental subdivisions, of the United States.

"United States' includes a district, authority, bureau, commission, department and any other agency
of the United States.

§ 13.1-1008. Purposes.

Every limited liability company formed under this chapter has the purpose of engaging in any lawful
business, whether or not such business is carried on for profit, except as otherwise provided by the law
of this Commonweslth, unless a more limited purpose is set forth in the articles of organization.

§13.1-1022. Management of limited liability company.

A. Except to the extent that the articles of organization or an operating agreement provides in writing
for management of a limited liability company by a manager or managers, management of a limited
liability company shall be vested in its members.

B. Unless otherwise provided in this chapter, in the articles of organization, or in an operating
agreement, the members of a limited liability company shall vote in proportion to their contributions to
the limited liability company, as adjusted from time to time, and a majority vote of the members of a
limited liability company shall consist of the vote or other approval of members having a majority share
of the voting power of all members.

C. Unless otherwise provided in this chapter, in the articles of organization, or in an operating
agreement, any action required or permitted to be taken by the members of a limited liability company
may be taken upon a majority vote of the members.

D. Unless otherwise provided in the articles of organization or an operating agreement, the members
of a limited liability company have the power and authority to delegate to one or more other persons the
members' rights and powers to manage and control the business and affairs of the limited liability
company, including to delegate to agents, officers and employees of a member or the limited liability
company, and to delegate by a management agreement or other agreement with, or otherwise to, other
persons.

E. Unless otherwise provided in the articles of organization or an operating agreement, the members
of a limited liability company may take action permitted or required to be taken by the members
without a meeting, without prior notice and without a vote if a consent or consents in writing, setting
forth the action so taken, shall be signed by members having not less than the minimum number of
votes that would be necessary to authorize or take such action at a meeting. A consent transmitted by a
member by electronic transmission shall be deemed to be signed for the purposes of this section. Unless
otherwise provided in the articles of organization or an operating agreement, on any matter that is to be
voted on by members, the members may vote in person or by proxy.

§13.1-1024. Management of a limited liability company by a manager or managers.

A. The articles of organization or an operating agreement of a limited liability company may
delegate full or partial responsibility for managing a limited liability company to or among one or more
managers.

B. Managers need not be residents of this Commonwealth or members of the limited liability
company unless the articles of organization or an operating agreement so require. The articles of
organization or an operating agreement may prescribe other qualifications for managers.
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C. The number of managers shall be fixed by or in the manner provided in the articles of
organization or an operating agreement. The number of managers may be increased or decreased by
amendment to, or in the manner provided in, the articles of organization or an operating agreement.

D. Unless otherwise provided in the articles of organization or an operating agreement, managers
shall be elected by the members.

E. Unless otherwise provided in the articles of organization or an operating agreement, any vacancy
occurring in the office of manager shal be filled by a mgjority vote of the members.

F. All managers or any lesser number may be removed in the manner provided in the articles of
organization or an operating agreement. If the articles of organization or an operating agreement does
not provide for the removal of managers, then all managers or any lesser number may be removed with
or without cause by a mgjority vote of the members.

G. Unless otherwise provided in the articles of organization or an operating agreement, any action
required or permitted to be taken by the managers of a limited liability company may be taken upon a
majority vote of the managers.

H. Unless otherwise provided in the articles of organization or an operating agreement, a manager of
a limited liability company has the power and authority to delegate to one or more other persons the
manager's rights and powers to manage and control the business and affairs of the limited liability
company, including to delegate to agents, officers and employees of a member or manager of the limited
liability company, and to delegate by a management agreement or another agreement with, or otherwise
to, other persons. Unless otherwise provided in the articles of organization or an operating agreement,
such delegation by a manager of a limited liability company shall not cause the manager to cease to be
a manager of the limited liability company.

I. Unless otherwise provided in the articles of organization or an operating agreement, the managers
of a limited liability company may take any action permitted or required to be taken by the managers
without a meeting, without prior notice and without a vote if a consent or consents in writing, setting
forth the action so taken, shall be signed by managers having not less than the minimum number of
votes that would be necessary to authorize or take such action at a meeting. A consent transmitted by a
manager by electronic transmission shall be deemed to be signed for the purposes of this section. Unless
otherwise provided in the articles of organization or an operating agreement, on any matter that is to be
voted on by managers, the managers may vote in person or by proxy, and any such proxy may be
granted in writing, by means of electronic transmission or as otherwise permitted by applicable law.

§13.1-1025. Limitation of liability of members and managers; exception.

A. In any proceeding brought by or in the right of a limited liability company or brought by or on
behalf of members of the limited liability company, the damages assessed against a manager or member
arising out of a single transaction, occurrence or course of conduct shall not exceed the lesser of:

1. The monetary amount, including the elimination of liability, specified in writing in the articles of
organization or an operating agreement as a limitation on or elimination of the liability of the manager
or member; or

2. The greater of (i) $100,000 or (ii) the amount of cash compensation received by the manager or
member from the limited liability company during the twelve months immediately preceding the act or
omission for which liability was imposed; however, the cash compensation of a manager or member
shall not be deemed to include amounts constituting distributions for the purposes of § 13.1-1035.

B. The liability of a manager or member shall not be limited as provided in this section to the extent
otherwise provided in writing in the articles of organization or an operating agreement, or if the manager
or member engaged in willful misconduct or a knowing violation of the criminal law.

C. No limitation on or elimination of liability adopted pursuant to this section may be affected by
any amendment of the articles of organization or operating agreement with respect to any act or
omission accurring before such amendment.

§13.1-1028. Information and records.

A. Each limited liability company shall keep at its principal office the following:

1. A current list of the full name and last known business address of each member, in aphabetical
order;

2. A copy of the articles of organization and the certificate of organization, and all articles of
amendment and certificates of amendment thereto;

3. Copies of the limited liability company's federal, state and local income tax returns and reports, if
any, for the three most recent years;

4. Copies of any then-effective written operating agreement and of any financial statements of the
limited liability company for the three most recent years; and

5. Unless contained in a written operating agreement, a writing setting out:

a. The amount of cash and a description and statement of the agreed value of the other property or
services contributed by each member and which each member has agreed to contribute;
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b. The times a which or events on the happening of which any additional contributions agreed to be
made by each member are to be made;

c. Any right of a member to receive, or of the limited liability company to make, distributions to a
member which include a return of al or any part of the member's contribution; and

d. Any events upon the happening of which the limited liability company is to be dissolved and its
affairs wound up.

B. Each member has the right, upon reasonable request and subject to sueh reasonable standards as
may be set forth in an operating agreement, to:

1. Inspect and copy any of the limited liability company records required to be maintained by this
section; and

2. Obtain from the manager or managers, or if the limited liability company has no manager or
managers, from any member or other person with access to such information, from time to time upon
reasonable demand (i) true and full information regarding the state of the business and financial
condition of the limited liability company, (ii) promptly after becoming available, a copy of the limited
liability company's federal, state and local income tax returns for each year, and (iii) other information
regarding the affairs of the limited liability company, except to the extent the information demanded is
unreasonable or otherwise improper under the circumstances.

C. Notwithstanding the provisons of subsections A and B, the rights of a member to obtain
information as provided in such subsections may be restricted in writing in an original operating
agreement or any subsequent written amendment to an operating agreement approved or adopted by all
of the members and in compliance with any applicable requirements of the operating agreement.

§13.1-1040.1. Events causing member's dissociation.

Except as otherwise provided in the articles of organization or an operating agreement, a member is
dissociated from a limited liability company upon the occurrence of any of the following events:

1. Fhe To the extent resignation of a member is provided for in writing in the articles of
organization or an operating agreement, the limited liability company's having notice of the member's
express will to resign as a member on a later date specified by the member in the notice or, if no later
date is specified, the date of notice;

2. An event agreed to in the articles of organization or an operating agreement as causing the
member's dissociation;

3. The member's expulsion pursuant to the articles of organization or an operating agreement;

4. The member's expulsion by the unanimous vote of the other members if:

a. It is unlawful to carry on the business of the limited liability company with that member; or

b. There has been an assignment or transfer of al or substantially all of that member's membership
interest, other than a transfer for security purposes or a court order charging the member's interest
which, in either case has not been foreclosed;

5. On application by the limited liability company or another member, the member's expulsion by
judicial determination because:

a. The member engaged in wrongful conduct that adversely and materially affected the business of
the limited liability company;

b. The member willfully or persistently committed a material breach of the articles of organization or
an operating agreement; or

c. The member engaged in conduct relating to the business of the limited liability company which
makes it not reasonably practicable to carry on the business with the member;

6. The member's:

a. Becoming a debtor in bankruptcy;

b. Executing an assignment for the benefit of creditors;

c. Seeking, consenting to, or acquiescing in the appointment of a trustee, receiver, or liquidator of
that member or of all or substantially all of that member's property; or

d. Failing, within ninety days after the appointment, to have vacated or stayed the appointment of a
trustee, receiver, or liquidator of the member or of al or substantially al of the member's property
obtained without the member's consent or acquiescence, or failing within ninety days after the expiration
of a stay to have the appointment vacated;

7. In the case of a member who is an individual:

a The member's death;

b. The appointment of a guardian, committee or conservator for the member; or

C. A judicia determination that the member has otherwise become incapable of performing the
member's duties under the articles of organization or an operating agreement;

8. In the case of a member that is a trust or is acting as a member by virtue of being a trustee of a
trust, distribution of the trust's entire transferable interest in the limited liability company, but not merely
by reason of the substitution of a successor trustee;

9. In the case of a member that is an estate or is acting as a member by virtue of being a personal
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representative of an estate, distribution of the estate's entire transferable interest in the limited liability
company, but not merely by reason of the substitution of a successor personal representative;

10. Termination of a member who is not an individual, partnership, corporation, limited liability
company, trust, or estate;

11. The expiration of ninety days after the limited liability company notifies a corporate member that
it will be expelled because it has filed articles of dissolution or the equivalent, its existence has been
terminated or its charter has been revoked, or its right to conduct business has been suspended by the
jurisdiction of its incorporation, if there is no revocation of the certificate of dissolution or no
reinstatement of its existence, its charter or its right to conduct business; or

12. A partnership or limited liability company that is a member has been dissolved and its business
is being wound up.

§13.1-1048. Winding up.

A. Unless otherwise provided in the articles of organization or an operating agreement, upon the
dissolution of a limited liability company, the members may wind up the limited liability company's
affairs; but the circuit court of the locality in which the registered office of the limited liability company
is located, on cause shown, may wind up the limited liability company's affairs on application of any
member, his legal representative, or assignee, and in connection therewith, may appoint one or more
liquidating trustees.

B. Upon dissolution of a limited liability company and until the filing of a certificate of cancellation
as provided in § 13.1-1050, the liquidating trustees, in the name and on behalf of the limited liability
company, may (i) prosecute and defend suits, whether civil, criminal or administrative, (i) wind up the
limited liability company's business, (iii) dispose of and convey the limited liability company's property,
(iv) discharge or make reasonable provision for the limited liability company's liabilities, and (V)
distribute to the members any remaining assets of the limited liability company, all without affecting the
liability of members.
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