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Be it enacted by the General Assembly of Virginia:
1. That § 38.2-5009 of the Code of Virginia is amended and reenacted as follows:

§ 38.2-5009. Commission awards for birth-related neurological injuries; notice of award.
Upon determining (i) that an infant has sustained a birth-related neurological injury, and (ii) that

obstetrical services were delivered by a participating physician at the birth or that the birth occurred in a
participating hospital, the Commission shall make an award providing compensation for the following
items relative to such injury:

1. Actual medically necessary and reasonable expenses of medical and hospital, rehabilitative,
residential and custodial care and service, special equipment or facilities, and related travel, such
expenses to be paid as they are incurred. However, such expenses shall not include:

a. Expenses for items or services that the infant has received, or is entitled to receive, under the laws
of any state or the federal government except to the extent prohibited by federal law;

b. Expenses for items or services that the infant has received, or is contractually entitled to receive,
from any prepaid health plan, health maintenance organization, or other private insuring entity;

c. Expenses for which the infant has received reimbursement, or for which the infant is entitled to
receive reimbursement, under the laws of any state or federal government except to the extent prohibited
by federal law; and

d. Expenses for which the infant has received reimbursement, or for which the infant is contractually
entitled to receive reimbursement, pursuant to the provisions of any health or sickness insurance policy
or other private insurance program.

2. Expenses of medical and hospital services under subdivision 1 of this section shall be limited to
such charges as prevail in the same community for similar treatment of injured persons of a like
standard of living when such treatment is paid for by the injured person.

3. Loss of earnings from the age of eighteen are to be paid in regular installments beginning on the
eighteenth birthday of the infant. An infant found to have sustained a birth-related neurological injury
shall be conclusively presumed to have been able to earn income from work from the age of eighteen
through the age of sixty-five, if he had not been injured, in the amount of fifty percent of the average
weekly wage in the Commonwealth of workers in the private, nonfarm sector. The provisions of
§ 65.2-531 shall apply to any benefits awarded under this subdivision.

4. Reasonable expenses incurred in connection with the filing of a claim under this chapter, including
reasonable attorneys' fees, which shall be subject to the approval and award of the Commission.

5. A copy of the award shall be sent immediately by registered or certified mail to the parties.


