VIRGINIA ACTSOF ASSEMBLY -- 1999 SESSION

CHAPTER 808

An Act to amend and reenact § 20-108.2 of the Code of Virginia, relating to determination of child
support.

[S1085]
Approved March 29, 1999

Be it enacted by the General Assembly of Virginia:

1. That §20-108.2 of the Code of Virginia is amended and reenacted as follows:

§ 20-108.2. Guideline for determination of child support.

A. There shall be a rebuttable presumption in any judicial or administrative proceeding for child
support under this title or Title 16.1 or 63.1, including cases involving split custody or shared custody,
that the amount of the award which would result from the application of the guidelines set forth in this
section is the correct amount of child support to be awarded. In order to rebut the presumption, the
court shall make written findings in the order as set out in § 20-108.1, which findings may be
incorporated by reference, that the application of the guidelines would be unjust or inappropriate in a
particular case as determined by relevant evidence pertaining to the factors set out in 88 20-107.2 and
20-108.1. The Department of Socia Services shall set child support at the amount resulting from
computations using the guidelines set out in this section pursuant to the authority granted to it in
Chapter 13 (8§ 63.1-249 et seq.) of Title 63.1 and subject to the provisions of § 63.1-264.2.

B. For purposes of application of the guideline, a basic child support obligation shall be computed
using the schedule set out below. For combined monthly gross income amounts falling between amounts
shown in the schedule, basic child support obligation amounts shall be extrapolated. However, where the
combined monthly gross income is less than $599, the presumptive child support obligation shall be $65
per month. "Number of children" shalt mean means the number of children for whom the parents share
joint legal responsibility and for whom support is being sought.

SCHEDULE OF MONTHLY BASIC CHILD SUPPORT OBLIGATIONS

COMVBI NED
MONTHLY
GRGCSS ONE TWO THREE FOUR FI VE SI X
I NCOVE CHI LD CH LDREN CHI LDREN CH LDREN CH LDREN  CHI LDREN
0- 599 65 65 65 65 65 65
600 110 111 113 114 115 116
650 138 140 142 143 145 146
700 153 169 170 172 174 176
750 160 197 199 202 204 206
800 168 226 228 231 233 236
850 175 254 257 260 263 266
900 182 281 286 289 292 295
950 189 292 315 318 322 325

1000 196 304 344 348 351 355
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For gross monthly income between $10,000 and $20,000, add the amount of child support for $10,000
to the following percentages of gross income above $10,000:
ONE T™™O THREE FOUR FI VE Sl X

CH LD CH LDREN  CH LDREN CHI LDREN CHI LDREN CHI LDREN
3. 1% 5.1% 6. 8% 7.8% 8. 8% 9. 5%

For gross monthly income between $20,000 and $50,000, add the amount of child support for $20,000
to the following percentages of gross income above $20,000:
ONE T™WO THREE FOUR FI VE Sl X

CH LD CH LDREN  CHI LDREN CHI LDREN CHI LDREN CHI LDREN
2% 3.5% 5% 6% 6. 9% 7.8%

For gross monthly income over $50,000, add the amount of child support for $50,000 to the following
percentages of gross income above $50,000:
ONE TWO THREE FOUR FI VE SI X

CH LD CHLDREN CH LDREN CHI LDREN CHI LDREN CHI LDREN
1% 2% 3% 4% 5% 6%

C. For purposes of this section, "gross income" shalt mean means all income from all sources, and
shall include, but not be limited to, income from salaries, wages, commissions, royalties, bonuses,
dividends, severance pay, pensions, interest, trust income, annuities, capital gains, social security benefits
except as listed below, workers compensation benefits, unemployment insurance benefits, disability
insurance benefits, veterans' benefits, spousal support, rental income, gifts, prizes or awards.

If a parent's gross income includes disability insurance benefits, it shall aso include any amounts
paid to or for the child who is the subject of the order and derived by the child from the parent's
entitlement to disability insurance benefits. To the extent that such derivative benefits are included in a
parent's gross income, that parent shall be entitled to a credit against his or her ongoing basic child
support obligation for any such amounts, and, if the amount of the credit exceeds the parent's basic child
support obligations, the credit may be used to reduce arrearages.

Gross income shall be subject to deduction of reasonable business expenses for persons with income
from self-employment, a partnership, or a closely held business. "Gross income" shall not include
benefits from public assistance programs as defined in § 63.1-87, federal supplemental security income
benefits, or child support received. For purposes of this subsection, spousal support included in gross
income shall be limited to spousal support paid pursuant to a pre-existing order or written agreement
and spousal support shall be deducted from the gross income of the payor when paid pursuant to a
pre-existing order or written agreement between the parties to the present proceeding.

In cases in which retroactive liability for support is being determined, the court or administrative
agency may use the gross monthly income of the parties averaged over the period of retroactivity.

D. Any extraordinary medical and dental expenses for treatment of the child or children shall be
added to the basic child support obligation. For purposes of this section, extraordinary medical and
dental expenses are uninsured expenses in excess of $100 for a single illness or condition and shall
include but not be limited to eyeglasses, prescription medication, prostheses, and mental health services
whether provided by a social worker, psychologist, psychiatrist, or counselor.

E. Any costs for health care coverage as defined in § 63.1-250, when actually being paid by a parent,
to the extent such costs are directly allocable to the child or children, and which are the extra costs of
covering the child or children beyond whatever coverage the parent providing the coverage would
otherwise have, shall be added to the basic child support obligation.

F. Any child-care costs incurred on behaf of the child or children due to employment of the
custodial parent shall be added to the basic child support obligation. Child-care costs shall not exceed
the amount required to provide quality care from a licensed source. Where appropriate, the court shall
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consider the willingness and availability of the noncustodial parent to provide child care personally in
determining whether child-care costs are necessary or excessive.

G. 1. Except in cases involving split eustody or shared Sole custody support. The sole custody; a
total monthly child support obligation shall be established by adding (i) the monthly basic child support
obligation, as determined from the schedule contained in subsection B of this section, (ii) all
extraordinary medical expenses, (iii) costs for health care coverage to the extent allowable by subsection
E, and (iv) work-related child-care costs and taking into consideration all the factors set forth in
subsection B of § 20-108.1. The total monthly child support obligation shall be divided between the
parents in the same proportion as their monthly gross incomes bear to their monthly combined gross
income. The monthly obligation of each parent shall be computed by multiplying each parent's
percentage of the parents monthly combined gross income by the total monthly child support obligation.

However, the monthly obligation of the noncustodial parent shall be reduced by the cost for health
care coverage to the extent allowable by subsection E when paid directly by the noncustodial parent.

2. Split custody support. In cases involving split custody, the amount of child support to be paid
shall be the difference between the amounts owed by each parent as a noncustodial parent, computed in
accordance with subdivision 1 of this subsection, with the noncustodial parent owing the larger amount
paying the difference to the other parent.

For the purpose of this section and § 20-108.1, split custody shall be limited to those situations
where each parent has physical custody of a child or children born of the parents, born of either parent
and adopted by the other parent or adopted by both parents. For the purposes of calculating a child
support obligation where split custody exists, a separate family unit exists for each parent, and child
support for that family unit shall be calculated upon the number of children in that family unit who are
born of the parents, born of either parent and adopted by the other parent or adopted by both parents.
Where split custody exists, a parent is a custodial parent to the children in that parent's family unit and
is a noncustodial parent to the children in the other parent's family unit.

3. Shared custody support. Ha eases ivolving shared custody; the amount of child suppert to be paid
is the difference between the amounts owed by each parent to the other parent; with the parent owing
the larger amount paying the difference to the other parent

Fo compute the monthly amount to be paid by one parent to the other parent; the following
caledtations shall be made:

(a) Fhe “basic chitld support ebhigation” of each parent shall be the “total shared support”
by the other parents “custody share” The “total shared support” of both parties equals statutory
W@WMW@%BW%MW&%%M%
number of shared chitdren multiphied by 1.25: A parent's “custody share™ equals the number of days that
parent has physical eustody of a shared child per year divided by the number of days in the year. Where
a party has custody or visitation of a child or children for more than ninety days of the year, as such
days are defined in subdivision G 3 (c), a shared custody child support amount based on the ratio in
which the parents share the custody and visitation of any child or children shall be calculated in
accordance with this subdivision. The presumptive support to be paid shall be the shared custody
support amount, unless a party affirmatively shows that the sole custody support amount calculated as
provided in subdivision G 1 is less than the shared custody support amount. If so, the lesser amount
shall be the support to be paid. For the purposes of this subsection, the following shall apply:

(i) Income share. "Income share" means a parent's percentage of the combined monthly gross income
of both parents. The income share of a parent is that parent's gross income divided by the combined
gross incomes of the parties.

(ii) Custody share. "Custody share" means the number of days that a parent has physical custody,
whether by sole custody, joint legal or joint residential custody, or visitation, of a shared child per year
divided by the number of days in the year. The actual or anticipated "custody share" of the parent who
has or will have fewer days of physical custody shall be calculated for a one-year period. The "custody
share" of the other parent shall be presumed to be the number of days in the year less the number of
days calculated as the first parent's "custody share." For purposes of this calculation, the year may
begin on such date as is determined in the discretion of the court, and the day may begin at such time
as is determined in the discretion of the court. For purposes of this calculation, a day shall be as
defined in subdivision G 3 (c).

(iii) Shared support need. "Shared support need” means the presumptive guideline amount of needed
support for the shared child or children calculated pursuant to subsection B of this section, for the
combined gross income of the parties and the number of shared children, multiplied by 1.4.

(iv) Sole custody support. "Sole custody support” means the support amount determined in
accordance with subdivision G 1.

(b) Support to be paid. The shared support need of the shared child or children shall be calculated
pursuant to subdivision G 3 (a) (iii). This amount shall then be multiplied by the other parent's custody
share. To that sum for each parent shall be added the other parent's cost of health care coverage to the
extent allowable by subsection E, plus the other parent's work-related child-care costs to the extent
allowable by subsection F. This total for each parent shall be multiplied by that parent's income share.
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The support amounts thereby calculated that each parent owes the other shall be subtracted one from
the other and the difference shall be the shared custody support one parent owes to the other, with the
payor parent being the one whose shared support is the larger. Any extraordinary medical and dental
expenses, to the extent allowable by subsection D, shall be shared directly by the parents in accordance
with their income shares, and shall not be adjusted by the custody share, and this amount shall be
added to the shared custody support amount as calculated herein.

{b) To each parents “basic chitd support cbligation” shall be added the other parent's costs of health
care coverage, to the extent alowable by subsection E; and the other parent's work-related child care
costs to the extent allowable by subsection

(c)lheebhg&mnefeaehpwemmmeemqwbemmeempmedbym%pgmgeaehpm
percentage of the parents monthly combined gross theerme by the sdppert ebligation ebtaiped in
subdivision G 3 (b)-

Fhe shared custody rules sat forth heretn apply when each parent has physical custody of a child or
children born of the parties; born of either parent and adopted by the other parent; or adopted by beth

for more than 110 days of the year.

Definition of a day. For the purposes of this section, "day" means a period of twenty-four hours;
however, where the parent who has the fewer number of overnight periods during the year has an
overnight period with a child, but has physical custody of the shared child for less than twenty-four
hours during such overnight period, there is a presumption that each parent shall be allocated one-half
of a day of custody for that period.

(d) Minimum standards. Any calculation under this subdivision shall not create or reduce a support
obligation to an amount which seriously impairs the custodia parent's ability to maintain minimal
adequate housing and provide other basic necessities for the child. If the gross income of the payee is
equal to or less than 150 percent of the federal poverty level promulgated by the U.S. Department of
Health and Human Services from time to time, there shall be a presumption that the sole custody
guideline calculation shall apply.

(e) Support modification. When there has been an award of child support based on the shared
custody formula and one parent consistently fails to exercise custody or visitation in accordance with
the parent's custody share upon which the award was based, there shall be a rebuttable presumption
that the support award should be modified.

H. The Secretary of Health and Human Resources shall ensure that the guideline set out in this
section is reviewed by July 1, 1990, and every four years thereafter, by a panel which includes
representatives of the courts, the executive branch, the General Assembly, the bar, custodia and
noncustodial parents and child advocates. The panel shall determine the adequacy of the guideline for
the determination of appropriate awards for the support of children by considering current research and
data on the cost of and expenditures necessary for rearing children, and any other resources it deems
relevant to such review. The panel shal report its findings to the Genera Assembly before it next
convenes following such review.



