
1998 SESSION

SENATE SUBSTITUTE

988410661
1 SENATE BILL NO. 388
2 AMENDMENT IN THE NATURE OF A SUBSTITUTE
3 (Proposed by the Senate Committee for Courts of Justice
4 on February 4, 1998)
5 (Patron Prior to Substitute––Senator Gartlan)
6 A BILL to amend and reenact §§ 16.1-253, 16.1-281, as it is currently effective and as it may become
7 effective, 16.1-282, 16.1-282.1, 16.1-283, 16.1-296 and 16.1-298 of the Code of Virginia, and to
8 amend the Code of Virginia by adding a section numbered 16.1-242.1, relating to foster care and
9 adoption; termination of parental rights; appeals.

10 Be it enacted by the General Assembly of Virginia:
11 1. That §§ 16.1-253, 16.1-281, as it is currently effective and as it may become effective, 16.1-282,
12 16.1-282.1, 16.1-283, 16.1-296 and 16.1-298 of the Code of Virginia are amended and reenacted
13 and that the Code of Virginia is amended by adding a section numbered 16.1-242.1 as follows:
14 § 16.1-242.1. Retention of jurisdiction; appeals involving children in foster care.
15 Upon appeal to the circuit court of any case involving a child placed in foster care and in any
16 appeal to the Court of Appeals or Supreme Court of Virginia, the juvenile court shall retain jurisdiction
17 to continue to hear petitions filed pursuant to § 16.1-282 and 16.1-282.1. Orders of the juvenile court in
18 such cases shall continue to be reviewed and enforced by the juvenile court until the circuit court, Court
19 of Appeals or Supreme Court rules otherwise.
20 § 16.1-253. Preliminary protective order.
21 A. Upon the motion of any person or upon the court's own motion, the court may issue a preliminary
22 protective order, after a hearing, if necessary to protect a child's life, health or normal development
23 pending the final determination of a petition filed under this law any matter before the court. The order
24 may require a child's parents, guardian, legal custodian, other person standing in loco parentis or other
25 family or household member of the child to observe reasonable conditions of behavior for a specified
26 length of time. These conditions shall include any one or more of the following:
27 1. To abstain from offensive conduct against the child, a family or household member of the child or
28 any person to whom custody of the child is awarded;
29 2. To cooperate in the provision of reasonable services or programs designed to protect the child's
30 life, health or normal development;
31 3. To allow persons named by the court to come into the child's home at reasonable times designated
32 by the court to visit the child or inspect the fitness of the home and to determine the physical or
33 emotional health of the child;
34 4. To allow visitation with the child by persons entitled thereto, as determined by the court;
35 5. To refrain from acts of commission or omission which tend to endanger the child's life, health or
36 normal development; or
37 6. To refrain from such contact with the child or family or household members of the child, as the
38 court may deem appropriate, including removal of such person from the residence of the child.
39 However, prior to the issuance by the court of an order removing such person from the residence of the
40 child, the petitioner must prove by a preponderance of the evidence that such person's probable future
41 conduct would constitute a danger to the life or health of such child, and that there are no less drastic
42 alternatives which could reasonably and adequately protect the child's life or health pending a final
43 determination on the petition.
44 B. A preliminary protective order may be issued ex parte upon a motion of any person or the court's
45 own motion in any matter before the court, or upon petition. The motion or petition shall be supported
46 by an affidavit or by sworn testimony in person before the judge or intake officer which establishes that
47 the child would be subjected to an imminent threat to life or health to the extent that delay for the
48 provision of an adversary hearing would be likely to result in serious or irremediable injury to the
49 child's life or health. If an ex parte order is issued without an affidavit being presented, the court, in its
50 order, shall state the basis upon which the order was entered, including a summary of the allegations
51 made and the court's findings. Following the issuance of an ex parte order the court shall provide an
52 adversary hearing to the affected parties within the shortest practicable time not to exceed five business
53 days after the issuance of the order.
54 C. Prior to the hearing required by this section, notice of the hearing shall be given at least
55 twenty-four hours in advance of the hearing to the guardian ad litem for the child, to the parents,
56 guardian, legal custodian, or other person standing in loco parentis of the child, to any other family or
57 household member of the child to whom the protective order may be directed and to the child if he or
58 she is twelve years of age or older. The notice provided herein shall include (i) the time, date and place
59 for the hearing and (ii) a specific statement of the factual circumstances which allegedly necessitate the
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60 issuance of a preliminary protective order.
61 D. All parties to the hearing shall be informed of their right to counsel pursuant to § 16.1-266.
62 E. At the hearing the child, his or her parents, guardian, legal custodian or other person standing in
63 loco parentis and any other family or household member of the child to whom notice was given shall
64 have the right to confront and cross-examine all adverse witnesses and evidence and to present evidence
65 on their own behalf.
66 F. If a petition alleging abuse or neglect of a child has been filed, at the hearing pursuant to this
67 section the court shall determine whether the allegations of abuse or neglect have been proven by a
68 preponderance of the evidence. Any finding of abuse or neglect shall be stated in the court order.
69 However, if, before such a finding is made, a person responsible for the care and custody of the child,
70 the child's guardian ad litem or the local department of social services objects to a finding being made
71 at the hearing, the court shall schedule an adjudicatory hearing to be held within thirty days of the date
72 of the initial preliminary removalprotective order hearing. The adjudicatory hearing shall be held to
73 determine whether the allegations of abuse and neglect have been proven by a preponderance of the
74 evidence. Parties who are present at the hearing shall be given notice of the date set for the adjudicatory
75 hearing and parties who are not present shall be summoned as provided in § 16.1-263. The adjudicatory
76 hearing shall be held and an order may be entered, although a party to the hearing fails to appear and is
77 not represented by counsel, provided personal or substituted service was made on the person, or the
78 court determines that such person cannot be found, after reasonable effort, or in the case of a person
79 who is without the Commonwealth, the person cannot be found or his post office address cannot be
80 ascertained after reasonable effort.
81 Any preliminary protective order issued shall remain in full force and effect pending the adjudicatory
82 hearing.
83 G. If at the preliminary protective order hearing held pursuant to this section the court makes a
84 finding of abuse or neglect and a preliminary protective order is issued, a dispositional hearing shall be
85 held pursuant to § 16.1-278.2. The dispositional hearing shall be scheduled at the time of the hearing
86 pursuant to this section, and shall be held within seventy-five days of this hearing. If an adjudicatory
87 hearing is requested pursuant to subsection F, the dispositional hearing shall nonetheless be scheduled at
88 the hearing pursuant to this section. All parties present at the hearing shall be given notice of the date
89 and time scheduled for the dispositional hearing; parties who are not present shall be summoned to
90 appear as provided in § 16.1-263.
91 H. Nothing in this section enables the court to remove a child from the custody of his or her parents,
92 guardian, legal custodian or other person standing in loco parentis, except as provided in § 16.1-278.2,
93 and no order hereunder shall be entered against a person over whom the court does not have
94 jurisdiction.
95 I. Violation of any order issued pursuant to this section shall constitute contempt of court.
96 § 16.1-281. Foster care plan.
97 A. In any case in which (i) a local board of social services or a public agency designated by the
98 community policy and management team places a child through an agreement with the parents or
99 guardians where legal custody remains with the parents or guardian, or (ii) legal custody of a child is

100 given to a local board of public welfare or social services or a child welfare agency, the department of
101 public welfare or social services, the public agency designated or child welfare agency or the family
102 assessment and planning team established pursuant to § 2.1-753 shall prepare a foster care plan for such
103 child, as described hereinafter. The individual family service plan developed by the family assessment
104 and planning team pursuant to § 2.1-754 may be accepted by the court as the foster care plan if it meets
105 the requirements of this section. The representatives of such department, agency, or team shall consult
106 with the child's parents, except when parental rights have been terminated, and any other person or
107 persons standing in loco parentis at the time the board or child welfare agency obtained custody or the
108 board or the public agency placed the child, concerning the matters which should be included in such
109 plan. The department, public agency, child welfare agency or team shall file the plan with the juvenile
110 and domestic relations district court within sixty days following the transfer of custody or the board's or
111 public agency's placement of the child unless the court, for good cause shown, allows an extension of
112 time, which shall not exceed an additional sixty days. A foster care plan need not be prepared if the
113 child is returned to his prior family or placed in an adoptive home within sixty days following transfer
114 of custody to the board or agency or the board's or public agency's placement of the child.
115 B. The foster care plan shall describe (i) the programs, care, services and other support which will be
116 offered to the child and his parents and other prior custodians, (ii) the participation and conduct which
117 will be sought from the child's parents and other prior custodians, (iii) the visitation and other contacts
118 which will be permitted between the child and his parents and other prior custodians, (iv) the nature of
119 the placement or placements which will be provided for the child, and (v) in writing and where
120 appropriate for children age sixteen or over, the programs and services which will help the child prepare
121 for the transition from foster care to independent living. TheIf consistent with the child's health and
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122 safety, the plan shall be designed to lead to the return of the child to his parents or other prior
123 custodians within the shortest practicable time which shall be specified in the plan. However, ifThe
124 child's health and safety shall be the paramount concern of the court and the agency throughout the
125 placement, case planning and review process.
126 If the department, child welfare agency or team determines that it is not reasonably likely that the
127 child can be returned to his prior family within a practicable time, consistent with the best interests of
128 the child, in a separate section of the plan the department, child welfare agency or team shall (i) include
129 a full description of the reasons for this conclusion, (ii) determine the opportunities for placing the child
130 with a relative or in an adoptive home, (iii) design the plan to lead to the child's successful placement
131 with a relative if a subsequent transfer of custody to the relative is planned, or in an adoptive home
132 within the shortest practicable time, and if neither of such placements is feasible, (iv) explain why
133 independent living for a child sixteen years of age or older, permanent foster care or continued foster
134 care is the plan for the child. "Independent living" includes the services and programs needed to assist
135 the child in making a transition from foster care to self-sufficiency. The department or agency may
136 include with such proposed plan a proper pleading seeking the termination of residual parental rights
137 pursuant to § 16.1-283.
138 The local board or other child welfare agency having custody of the child shall not be required to
139 make reasonable efforts to reunite the child with a parent if the court finds that (i) the residual parental
140 rights of the parent regarding a sibling of the child have previously been involuntarily terminated or (ii)
141 the parent has been convicted of an offense punishable as a felony under the laws of this
142 Commonwealth or a substantially similar law of any other state, the United States or any foreign
143 jurisdiction which constitutes murder, voluntary manslaughter, criminal sexual assault or an assault or
144 bodily wounding resulting in serious bodily injury, or a felony attempt, conspiracy or solicitation to
145 commit any such offense, if the victim of the offense was a child of the parent or the other parent of the
146 child. Within thirty days of making a determination that reasonable efforts to reunite the child with the
147 parents are not required, the court shall hold a permanency planning hearing pursuant to § 16.1-282.1.
148 C. A copy of the entire foster care plan shall be sent by the court to the attorney for the child, the
149 attorney for the child's parents or for any other person standing in loco parentis at the time the board or
150 child welfare agency obtained custody or the board or public agency placed the child, to the parents or
151 other person standing in loco parentis, and such other persons as appear to the court to have a proper
152 interest in the plan. However, a copy of the plan shall not be sent to a parent whose parental rights
153 regarding the child have been terminated. A copy of the plan, excluding the section of the plan
154 describing the reasons why the child cannot be returned home and the alternative chosen, shall be sent
155 by the court to the foster parents. A hearing shall be held for the purpose of reviewing and approving
156 the foster care plan. The hearing shall be held within seventy-five days of (i) the child's initial foster
157 care placement, if the child was placed through an agreement between the parents or guardians and the
158 local department of social services, other public agency or a child welfare agency, (ii) the original
159 preliminary removal order hearing, if the child was placed in foster care pursuant to § 16.1-253
160 16.1-252, or (iii) the dispositional hearing at which the child was placed in foster care and an order was
161 entered pursuant to §§ 16.1-278.2,16.1-278.4, 16.1-278.5, 16.1-278.6 or § 16.1-278.8. If the judge makes
162 any revision in any part of the foster care plan, a copy of the changes shall be sent by the court to all
163 persons who received a copy of the original of that part of the plan.
164 D. The court in which the foster care plan is filed shall be notified immediately if the child is
165 returned to his parents or other persons standing in loco parentis at the time the board or agency
166 obtained custody or the board or public agency placed the child.
167 E. Nothing in this section shall limit the authority of the juvenile judge or the staff of the juvenile
168 court, upon order of the judge, to review the status of children in the custody of local boards of public
169 welfare or social services or placed by local boards of social services or the public agency designated by
170 the community policy and management team on its own motion. The court shall appoint an attorney to
171 act as guardian ad litem to represent the child any time a hearing is held to review the foster care plan
172 filed for the child or to review the child's status in foster care.
173 F. At the conclusion of the hearing at which the foster care plan is reviewed, the court shall schedule
174 a foster care review hearing to be held within six months in accordance with § 16.1-282. Parties who are
175 present at the hearing pursuant to this section shall be given notice of the date set for the foster care
176 review hearing and parties who are not present shall be summoned as provided in § 16.1-263.
177 § 16.1-281. (Delayed effective date) Foster care plan.
178 A. In any case in which (i) a local board of social services or a public agency designated by the
179 community policy and management team places a child through an agreement with the parents or
180 guardians where legal custody remains with the parents or guardian or (ii) legal custody of a child is
181 given to a local board of public welfare or social services, the department of public welfare or social
182 services, the public agency designated or child welfare agency or the family assessment and planning
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183 team established pursuant to § 2.1-753 shall prepare a foster care plan for such child, as described
184 hereinafter. The individual family service plan developed by the family assessment and planning team
185 pursuant to § 2.1-754 may be accepted by the court as the foster care plan if it meets the requirements
186 of this section. The representatives of such department, agency or team shall consult with the child's
187 parents, except when parental rights have been terminated, and any other person or persons standing in
188 loco parentis at the time the board or child welfare agency obtained custody or the board or the public
189 agency placed the child, concerning the matters which should be included in such plan. The department,
190 public agency, child welfare agency or team shall file the plan with the family court within sixty days
191 following the transfer of custody or the board's or public agency's placement of the child unless the
192 court, for good cause shown, allows an extension of time, which shall not exceed an additional sixty
193 days. A foster care plan need not be prepared if the child is returned to his prior family or placed in an
194 adoptive home within sixty days following transfer of custody to the board or agency or the board's or
195 public agency's placement of the child.
196 B. The foster care plan shall describe (i) the programs, care, services and other support which will be
197 offered to the child and his parents and other prior custodians, (ii) the participation and conduct which
198 will be sought from the child's parents and other prior custodians, (iii) the visitation and other contacts
199 which will be permitted between the child and his parents and other prior custodians, (iv) the nature of
200 the placement or placements which will be provided for the child, and (v) in writing and where
201 appropriate for children age sixteen or over, the programs and services which will help the child prepare
202 for the transition from foster care to independent living. TheIf consistent with the child's health and
203 safety, the plan shall be designed to lead to the return of the child to his parents or other prior
204 custodians within the shortest practicable time which shall be specified in the plan. However, ifThe
205 child's health and safety shall be the paramount concern of the court and the agency throughout the
206 placement, case planning and review process.
207 If the department, child welfare agency or team determines that it is not reasonably likely that the
208 child can be returned to his prior family within a practicable time, consistent with the best interests of
209 the child, in a separate section of the plan the department, child welfare agency or team shall (i) include
210 a full description of the reasons for this conclusion, (ii) determine the opportunities for placing the child
211 with a relative or in an adoptive home, (iii) design the plan to lead to the child's successful placement
212 with a relative if a subsequent transfer of custody to the relative is planned, or in an adoptive home
213 within the shortest practicable time, and if neither of such placements is feasible, (iv) explain why
214 permanent foster care or continued foster care is the plan for the child. The department or agency may
215 include with such proposed plan a proper pleading seeking the termination of residual parental rights
216 pursuant to § 16.1-283.
217 The local board or other child welfare agency having custody of the child shall not be required to
218 make reasonable efforts to reunite the child with a parent if the court finds that (i) the residual parental
219 rights of the parent regarding a sibling of the child have previously been involuntarily terminated or (ii)
220 the parent has been convicted of an offense punishable as a felony under the laws of this
221 Commonwealth or a substantially similar law of any other state, the United States or any foreign
222 jurisdiction which constitutes murder, voluntary manslaughter, criminal sexual assault or an assault or
223 bodily wounding resulting in serious bodily injury, or a felony attempt, conspiracy or solicitation to
224 commit any such offense, if the victim of the offense was a child of the parent or the other parent of the
225 child. Within thirty days of making a determination that reasonable efforts to reunite the child with
226 parents are not required, the court shall hold a permanency planning hearing pursuant to § 16.1-282.1.
227 C. A copy of the entire foster care plan shall be sent by the court to the attorney for the child, the
228 attorney for the child's parents or for any other person standing in loco parentis at the time the board or
229 child welfare agency obtained custody or the board or public agency placed the child, to the parents or
230 other person standing in loco parentis and such other persons as appear to the court to have a proper
231 interest in the plan. However, a copy of the plan shall not be sent to a parent whose parental rights
232 regarding the child have been terminated. A copy of the plan, excluding the section of the plan
233 describing the reasons why the child cannot be returned home and the alternative chosen, shall be sent
234 by the court to the foster parents. A hearing shall be held for the purpose of reviewing and approving
235 the foster care plan. The hearing shall be held within seventy-five days of (i) the child's initial foster
236 care placement, if the child was placed through an agreement between the parents or guardians and the
237 local department of social services, other public agency or a child welfare agency, (ii) the original
238 preliminary removal order hearing, if the child was placed in foster care pursuant to § 16.1-25316.1-252,
239 or (iii) the dispositional hearing at which the child was placed in foster care and an order was entered
240 pursuant to §§ 16.1-278.2, 16.1-278.4, 16.1-278.5, 16.1-278.6 or § 16.1-278.8. If the judge makes any
241 revision in any part of the foster care plan, a copy of the changes shall be sent by the court to all
242 persons who received a copy of the original of that part of the plan.
243 D. The court in which the foster care plan is filed shall be notified immediately if the child is
244 returned to his parents or other persons standing in loco parentis at the time the board or agency
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245 obtained custody or the board or public agency placed the child.
246 E. Nothing in this section shall limit the authority of the judge or the staff of the family court, upon
247 order of the judge, to review the status of children in the custody of local boards of public welfare or
248 social services or placed by local boards of social services or the public agency designated by the
249 community policy and management team on its own motion. The court shall appoint an attorney to act
250 as guardian ad litem to represent the child any time a hearing is held to review the foster care plan filed
251 for the child or to review the child's status in foster care.
252 F. At the conclusion of the hearing at which the foster care plan is reviewed, the court shall schedule
253 a foster care review hearing to be held within six months in accordance with § 16.1-282. Parties who are
254 present at the hearing pursuant to this section shall be given notice of the date set for the foster care
255 review hearing and parties who are not present shall be summoned as provided in § 16.1-263.
256 § 16.1-282. Foster care review.
257 A. This section shall apply to all children placed through an agreement between the parents or
258 guardians and the local board of social services or a public agency designated by the community policy
259 and management team where legal custody remains with the parents or guardians or under the legal
260 custody of a local board of public welfare or social services or a child welfare agency (i) who were the
261 subjects of a foster care plan filed with the court pursuant to § 16.1-281 and (ii) who have not been
262 returned to their prior family or placed in an adoptive home within five months of the court's approval
263 of (i) the entrustment agreement pursuant to § 16.1-278.3 which placed the child in foster care or (ii) the
264 dispositional hearing at which the foster care plan was reviewed pursuant to § 16.1-281.
265 B. Any interested party, including the parent, guardian or person who stood in loco parentis prior to
266 the board's or child welfare agency's assumption of legal custody or the board's or public agency's
267 placement of the child, may file with the court the petition hereinafter described for each such child at
268 any time after the initial foster care placement of the child. However, the board or child welfare agency
269 having legal custody or the board or public agency placing the child shall file the petition within five
270 months of the court's approval of (i) the entrustment agreement pursuant to § 16.1-278.3, which placed
271 the child in foster care or (ii) the dispositional hearing at which the foster care plan was reviewed
272 pursuant to § 16.1-281.
273 The petition shall:
274 1. Be filed in the court in which the foster care plan for the child was reviewed and approved. Upon
275 the order of such court, however, the petition may be filed in the court of the county or city in which
276 the board or child welfare agency having legal custody or having placed the child has its principal office
277 or where the child resides;
278 2. Include a copy of the foster care plan previously filed for such child;
279 3. State, if such is reasonably obtainable, the current address of the child's parents and, if the child
280 was in the custody of a person or persons standing in loco parentis at the time the board or child
281 welfare agency obtained legal custody or the board or public agency placed the child, of such person or
282 persons;
283 4. Describe the placement or placements provided for the child while in foster care and the services
284 or programs offered to the child and his parents and, if applicable, the persons previously standing in
285 loco parentis;
286 5. Describe the nature and frequency of the contacts between the child and his parents and, if
287 applicable, the persons previously standing in loco parentis;
288 6. Set forth in detail the manner in which the foster care plan previously filed with the court was or
289 was not complied with and the extent to which the goals thereof have been met; and
290 7. Set forth the disposition sought and the grounds therefor; however, if a continuation of foster care
291 is recommended, a foster care plan for such period of continued foster care shall also be included and
292 shall address (i) the role the current foster parents or other care providers will play in the future
293 planning for the child and (ii) in the case of a child who has attained age sixteen, the services and
294 programs needed to assist the child to make a transition from foster care to independent living.
295 C. Upon receipt of the petition filed by the board, public agency, child welfare agency, or any
296 interested party as provided in subsection B of this section, the court shall schedule a hearing to be held
297 within thirty days if a hearing was not previously scheduled pursuant to subsection F of § 16.1-281. A
298 review hearing shall be held within six months of the dispositional hearing at which the foster care plan
299 was reviewed. The court shall provide notice of the hearing and a copy of the petition to the following,
300 each of whom shall be a party entitled to participate in the proceeding:
301 1. The child, if he is twelve years of age or older;
302 2. The attorney-at-law representing the child as guardian ad litem;
303 3. The child's parents and, if the child was in the custody of a person standing in loco parentis at the
304 time the department obtained custody, such person or persons. No such notification shall be required,
305 however, if the judge certifies on the record that the identity of the parent or guardian is not reasonably
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306 ascertainable. An affidavit of the mother that the identity of the father is not reasonably ascertainable
307 shall be sufficient evidence of this fact, provided there is no other evidence before the court which
308 would refute such an affidavit. If the parent or guardian of the child did not appear at the dispositional
309 hearing and was not noticed to return for the foster care review hearing in accordance with subsection F
310 of § 16.1-281, the parent or guardian shall be summoned to appear at the foster care review hearing in
311 accordance with § 16.1-263. The review hearing shall be held pursuant to this section although a parent
312 or guardian fails to appear and is not represented by counsel, provided personal or substituted service
313 was made on the parent or guardian, or the court determines that such person cannot be found, after
314 reasonable effort, or in the case of a person who is without the Commonwealth, the person cannot be
315 found or his post office address cannot be ascertained after reasonable effort;
316 4. The foster parent or foster parents or other care providers of the child;
317 5. The petitioning board, public agency or child welfare agency; and
318 6. Such other persons as the court, in its discretion, may direct. The local board of public welfare or
319 social services or other child welfare agency shall identify for the court such other persons as have a
320 legitimate interest in the hearing, including, but not limited to, preadoptive parents for a child in foster
321 care.
322 D. At the conclusion of the hearing, the court shall, upon the proof adduced and in accordance with
323 the best interests of the child, enter any appropriate order of disposition consistent with the dispositional
324 alternatives available to the court at the time of the original hearing. The court order shall state whether
325 reasonable efforts, if applicable, have been made to reunite the child with his parents, guardian or other
326 person standing in loco parentis to the child.
327 E. The court shall possess continuing jurisdiction over cases reviewed under this section for so long
328 as a child remains in a foster care placement or, when a child is returned to his prior family subject to
329 conditions imposed by the court, for so long as such conditions are effective. After the hearing required
330 pursuant to subsection C hereof, the court shall schedule a permanency planning hearing on the case to
331 be held sixfive months thereafter in accordance with § 16.1-282.1, except in the case of a child placed in
332 permanent foster care after a hearing held pursuant to § 63.1-206.1, or within thirty days upon the
333 petition of any party entitled to notice in proceedings under this section when the judge determines there
334 is good cause shown for such a hearing.
335 § 16.1-282.1. Permanency planning hearing for children in foster care.
336 A. In the case of a child who has not been returned to his prior family or placed in an adoptive
337 home, an independent living arrangement or in permanent foster care within eleventen months of (i) the
338 court's approval of the entrustment agreement pursuant to § 16.1-278.3 or (ii) the dispositional hearing at
339 which the foster care plan was reviewed pursuant to § 16.1-281, the board, public agency or child
340 welfare agency shall file a petition to (i) transfer the custody of the child to his prior family, (ii) transfer
341 custody of the child to a relative other than the child's prior family or dissolve the board's or public
342 agency's placement agreement and return the child to his prior family, (iii) terminate residual parental
343 rights pursuant to § 16.1-283, (iv) place the child in an independent living arrangement if the child has
344 attained the age of sixteen years, (v) place the child in permanent foster care, (vi) continue custody with
345 the board or agency or placement with the board or public agency through a parental agreement or (vii)
346 transfer custody to the board or child welfare agency from the parents or guardian of a child who has
347 been in foster care through an agreement where the parents or guardian retains custody.
348 B. The board, public agency, or child welfare agency shall petition for alternative (vi) or (vii) of this
349 section only if the board, public agency or child welfare agency has thoroughly investigated the
350 feasibility of the alternatives listed in clauses (i) through (v) of this section and determined that none of
351 those alternatives is in the best interest of the child. If the board or agency petitions for alternatives (vi)
352 or (vii), alternative (vi) or (vii) may be approved by the court for a maximum period of six months. The
353 board or agency shall also file a foster care plan which (i) changes the permanent plan goal for the child
354 to one of the placement alternatives specified in clauses (i) through (v) of subsection A; (ii) includes
355 provisions for accomplishing the new permanent plan goal within six months; and (iii) summarizes the
356 investigation conducted of the placement alternatives listed in clauses (i) through (v) of subsection A
357 and why they are not in the best interest of the child.
358 Upon receipt of the petition, if a permanency planning hearing has not already been scheduled, the
359 court shall schedule such a hearing to be held within thirty days. The permanency planning hearing shall
360 be held within twelveeleven months of the dispositional hearing at which the foster care plan was
361 reviewed pursuant to § 16.1-281. The provisions of subdivisions 1 through 7 of subsection B of
362 § 16.1-282 shall apply to the filing of such petitions. The procedures of subsection C of § 16.1-282 and
363 the provisions of subsection E of § 16.1-282 shall apply to proceedings under this section.
364 C. Before approving alternative (vi) or (vii) as the plan for the child, the court shall find:
365 1. When returning home remains the plan for the child, that the parent has made marked progress
366 toward reunification with the child, the parent has maintained a close and positive relationship with the
367 child, and the child is likely to return home within the near future, although it is premature to set an
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368 exact date for return at the time of this hearing; or
369 2. When returning home is not the plan for the child, that marked progress is being made to achieve
370 the permanent goal identified by the board, public agency or child welfare agency and that it is
371 premature to set an exact date for accomplishing the goal at the time of this hearing.
372 At the conclusion of the permanency planning hearing, if alternative (vi) or (vii) is the interim plan,
373 the court shall schedule a hearing to be held within six months to determine that the new permanent
374 goal is accomplished and to enter an order consistent with alternative (i), (ii), (iii), (iv) or (v). All
375 parties present at the initial permanency planning hearing shall be given notice of the date scheduled for
376 the second permanency planning hearing. Parties not present shall be summoned to appear as provided
377 in § 16.1-263. Otherwise, this subsection shall govern the scheduling and notice for the such hearings.
378 D. The court shall review a foster care plan for (i) any child who is placed in an independent living
379 arrangement but who remains in the custody of the board, public agency or child welfare agency and (ii)
380 any child for whom a termination of parental rights petition has been filed or for whom termination of
381 parental rights has been ordered, but who has not been placed for adoption, every twelve months from
382 the date of the permanency planning hearing held pursuant to this section, so long as the child remains
383 in the custody of the board, public agency or child welfare agency. The board, public agency or child
384 welfare agency shall file such petitions for review pursuant to the provisions of § 16.1-282.
385 § 16.1-283. Termination of residual parental rights.
386 A. The residual parental rights of a parent or parents may be terminated by the court as hereinafter
387 provided in a separate proceeding if the petition specifically requests such relief. No petition seeking
388 termination of residual parental rights shall be accepted by the court prior to the filing of a foster care
389 plan, pursuant to § 16.1-281, which documents termination of residual parental rights as being in the
390 best interests of the child. The court may hear and adjudicate a petition for termination of parental
391 rights in the same proceeding in which the court has approved a foster care plan which documents that
392 termination is in the best interests of the child. The court may terminate the residual parental rights of
393 one parent without affecting the rights of the other parent. The local board of public welfare or social
394 services or a licensed child care placing agency need not have identified an available and eligible
395 family to adopt a child for whom termination of parental rights is being sought prior to the entry of an
396 order terminating parental rights.
397 Any order terminating residual parental rights shall be accompanied by an order continuing or
398 granting custody to a local board of public welfare or social services, to a licensed child-placing agency
399 or the granting of custody or guardianship to a relative or other interested individual. However, in such
400 cases the court shall give a consideration to granting custody to relatives of the child, including
401 grandparents. An order continuing or granting custody to a local board of public welfare or social
402 services or to a licensed child-placing agency shall indicate whether that board or agency shall have the
403 authority to place the child for adoption and consent thereto.
404 The summons shall be served upon the parent or parents and the other parties specified in
405 § 16.1-263. Written notice of the hearing shall also be provided to the foster parents of the child if they
406 have had physical custody of the child for more than twelve months, a relative providing care for the
407 child, and any preadoptive parents for the child informing them that they may appear as witnesses at
408 the hearing to give testimony and, within the discretion of the court, otherwise participate in the
409 proceeding. The persons entitled to notice and an opportunity to be heard need not be made parties to
410 the proceedings. The summons or notice of hearing shall clearly state the consequences of a termination
411 of residual parental rights. Service shall be made pursuant to § 16.1-264.
412 B. The residual parental rights of a parent or parents of a child found by the court to be neglected or
413 abused and placed in foster care as a result of (i) court commitment, (ii) an entrustment agreement
414 entered into by the parent or parents or (iii) other voluntary relinquishment by the parent or parents may
415 be terminated if the court finds, based upon clear and convincing evidence, that it is in the best interests
416 of the child and that:
417 1. The neglect or abuse suffered by such child presented a serious and substantial threat to his life,
418 health or development; and
419 2. It is not reasonably likely that the conditions which resulted in such neglect or abuse can be
420 substantially corrected or eliminated so as to allow the child's safe return to his parent or parents within
421 a reasonable period of time. In making this determination, the court shall take into consideration the
422 efforts made to rehabilitate the parent or parents by public or private social, medical, mental health or
423 other rehabilitative agencies prior to the child's initial placement in foster care.
424 Proof of any of the following shall constitute prima facie evidence of the conditions set forth in
425 subdivision B 2 hereof:
426 a. The parent or parents are suffering from a mental or emotional illness or mental deficiency of such
427 severity that there is no reasonable expectation that such parent will be able to undertake responsibility
428 for the care needed by the child in accordance with his age and stage of development;
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429 b. The parent or parents have habitually abused or are addicted to intoxicating liquors, narcotics or
430 other dangerous drugs to the extent that proper parental ability has been seriously impaired and the
431 parent, without good cause, has not responded to or followed through with recommended and available
432 treatment which could have improved the capacity for adequate parental functioning; or
433 c. The parent or parents, without good cause, have not responded to or followed through with
434 appropriate, available and reasonable rehabilitative efforts on the part of social, medical, mental health or
435 other rehabilitative agencies designed to reduce, eliminate or prevent the neglect or abuse of the child.
436 C. The residual parental rights of a parent or parents of a child placed in foster care as a result of
437 court commitment, an entrustment agreement entered into by the parent or parents or other voluntary
438 relinquishment by the parent or parents may be terminated if the court finds, based upon clear and
439 convincing evidence, that it is in the best interests of the child and that:
440 1. The parent or parents have, without good cause, failed to maintain continuing contact with and to
441 provide or substantially plan for the future of the child for a period of twelvesix months after the child's
442 placement in foster care notwithstanding the reasonable and appropriate efforts of social, medical, mental
443 health or other rehabilitative agencies to communicate with the parent or parents and to strengthen the
444 parent-child relationship. Proof that the parent or parents have failed without good cause to
445 communicate on a continuing and planned basis with the child for a period of six months shall
446 constitute prima facie evidence of this condition; or
447 2. The parent or parents, without good cause, have been unwilling or unable within a reasonable
448 period not to exceed twelve months from the date the child was placed in foster care to remedy
449 substantially the conditions which led to or required continuation of the child's foster care placement,
450 notwithstanding the reasonable and appropriate efforts of social, medical, mental health or other
451 rehabilitative agencies to such end. Proof that the parent or parents, without good cause, have failed or
452 been unable to make substantial progress towards elimination of the conditions which led to or required
453 continuation of the child's foster care placement in accordance with their obligations under and within
454 the time limits or goals set forth in a foster care plan filed with the court or any other plan jointly
455 designed and agreed to by the parent or parents and a public or private social, medical, mental health
456 or other rehabilitative agency shall constitute prima facie evidence of this condition. The court shall
457 take into consideration the prior efforts of such agencies to rehabilitate the parent or parents prior to
458 the placement of the child in foster care.
459 3. Within six months after termination social service agencies will submit a written plan for finding a
460 permanent placement for the child.
461 Proof of any of the following shall constitute prima facie evidence of the conditions set forth in
462 subdivisions C 1 or 2 hereof:
463 a. The parent or parents have failed, without good cause, to communicate on a continuing or planned
464 basis with the child for a period of twelve months; or
465 b. The parent or parents, without good cause, have failed or have been unable to make reasonable
466 progress towards the elimination of the conditions which led to the child's foster care placement in
467 accordance with their obligations under and within the time limits or goals set forth in a foster care plan
468 filed with the court or any other plan jointly designed and agreed to by the parent or parents and a
469 social, medical, mental health or other rehabilitative agency.
470 D. The residual parental rights of a parent or parents of a child found by the court to be neglected or
471 abused upon the ground of abandonment may be terminated if the court finds, based upon clear and
472 convincing evidence, that it is in the best interests of the child and that:
473 1. The child was abandoned under such circumstances that either the identity or the whereabouts of
474 the parent or parents cannot be determined; and
475 2. The child's parent or parents, guardian or relatives have not come forward to identify such child
476 and claim a relationship to the child within six three months following the issuance of an order by the
477 court placing the child in foster care; and
478 Diligent efforts have been made to locate the child's parent or parents without avail.
479 E. The residual parental rights of a parent or parents of a child who is in the custody of a local
480 board or licensed child-placing agency may be terminated by the court if the court finds, based upon
481 clear and convincing evidence, that it is in the best interests of the child, and the parent has been
482 convicted of an offense punishable as a felony under the laws of this Commonwealth or a substantially
483 similar law of any other state, the United States or any foreign jurisdiction which constitutes murder,
484 voluntary manslaughter, criminal sexual assault or an assault or bodily wounding resulting in serious
485 bodily injury, or a felony attempt, conspiracy or solicitation to commit any such offense, if the victim of
486 the offense was a child of the parent or the other parent of the child. The local board or other child
487 welfare agency having custody of the child shall not be required by the court to make reasonable efforts
488 to reunite the child with a parent who has been convicted of one of the felonies specified in this
489 subsection.
490 F. The residual parental rights of a parent or parents of a child may be terminated by the court if
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491 the court finds, based upon clear and convincing evidence, that it is in the best interests of the child
492 and that the residual parental rights of the parent to a sibling of the child have previously been
493 involuntarily terminated.
494 G. The local board or licensed child-placing agency to which authority is given to place the child
495 for adoption and consent thereto after an order terminating parental rights is entered shall file a written
496 report with the juvenile court on the progress being made to place the child in an adoptive home. The
497 report shall be filed with the court every six months from the date of the final order terminating
498 parental rights until a final order of adoption is entered on behalf of the child. The court may schedule
499 a hearing on the report with or without the request of a party.
500 H. Notwithstanding any other provisions of this section, residual parental rights shall not be
501 terminated if it is established that the child, if he is fourteen years of age or older or otherwise of an
502 age of discretion as determined by the court, objects to such termination.
503 § 16.1-296. Jurisdiction of appeals; procedure.
504 A. From any final order or judgment of the juvenile court affecting the rights or interests of any
505 person coming within its jurisdiction, an appeal may be taken within ten days from the entry of a final
506 judgment, order or conviction. However, in a case arising under the Uniform Interstate Family Support
507 Act (§ 20-88.32 et seq.), a party may take an appeal pursuant to this section within thirty days from
508 entry of a final order or judgment. Protective orders issued pursuant to § 16.1-279.1 in cases of family
509 abuse and orders entered pursuant to § 16.1-278.2 are final orders from which an appeal may be taken.
510 B. Upon receipt of notice of such appeal the juvenile court shall forthwith transmit to the attorney
511 for the Commonwealth a report incorporating the results of any investigation conducted pursuant to
512 § 16.1-273, which shall be confidential in nature and made available only to the court and the attorney
513 for the defendant (i) after the guilt or innocence of the accused has been determined or (ii) after the
514 court has made its findings on the issues subject to appeal. After final determination of the case, the
515 report and all copies thereof shall be forthwith returned to such juvenile court.
516 C. Where an appeal is taken by a child on a finding that he or she is delinquent and on a disposition
517 pursuant to § 16.1-278.8, trial by jury on the issue of guilt or innocence of the alleged delinquent act
518 may be had on motion of the child, the attorney for the Commonwealth or the circuit court judge. If the
519 alleged delinquent act is one which, if committed by an adult, would constitute a felony, the child shall
520 be entitled to a jury of twelve persons. In all other cases, the jury shall consist of seven persons. If the
521 jury in such a trial finds the child guilty, disposition shall be by the judge pursuant to the provisions of
522 § 16.1-278.8 after taking into consideration the report of any investigation made pursuant to § 16.1-237
523 or § 16.1-273.
524 C1. In any hearing held upon an appeal taken by a child on a finding that he is delinquent and on a
525 disposition pursuant to § 16.1-278.8, the provisions of § 16.1-302 shall apply mutatis mutandis, except in
526 the case of trial by jury which shall be open. If proceedings in the circuit court are closed pursuant to
527 this subsection, any records or portions thereof relating to such closed proceedings shall remain
528 confidential.
529 D. When an appeal is taken in a case involving termination of parental rights brought under
530 § 16.1-283, the circuit court shall hold a hearing on the merits of the case within ninety days of the
531 perfecting of the appeal. An appeal of the case to the Court of Appeals shall take precedence on the
532 docket of the Court.
533 E. Where an appeal is taken by an adult on a finding of guilty of an offense within the jurisdiction
534 of the juvenile and domestic relations district court, the appeal shall be dealt with in all respects as is an
535 appeal from a general district court pursuant to §§ 16.1-132 through 16.1-137; however, where an appeal
536 is taken by any person on a charge of nonsupport, the procedure shall be as is provided for appeals in
537 prosecutions under Chapter 5 (§ 20-61 et seq.) of Title 20.
538 F. In all other cases on appeal, proceedings in the circuit court shall conform to the equity practice
539 where evidence is heard ore tenus; however, an issue out of chancery may be allowed, in the discretion
540 of the judge, upon the motion of any party. An appeal from an order of protection issued pursuant to
541 § 16.1-279.1 shall be given precedence on the docket of the court over other civil appeals taken to the
542 circuit court from the district courts, but shall otherwise be docketed and processed as other civil cases.
543 G. Costs, taxes and fees on appealed cases shall be assessed only in those cases in which a trial fee
544 could have been assessed in the juvenile and domestic relations court and shall be collected in the
545 circuit court.
546 H. No appeal bond shall be required of a party appealing from an order of a juvenile and domestic
547 relations district court except for that portion of any order or judgment establishing a support arrearage
548 or suspending payment of support during pendency of an appeal. In cases involving support, no appeal
549 shall be allowed until the party applying for the same or someone for him gives bond, in an amount and
550 with sufficient surety approved by the judge or by his clerk if there is one, to abide by such judgment
551 as may be rendered on appeal if the appeal is perfected or, if not perfected, then to satisfy the judgment
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552 of the court in which it was rendered. Upon appeal from a conviction for failure to support or from a
553 finding of civil or criminal contempt involving a failure to support, the juvenile and domestic relations
554 district court may require the party applying for the appeal or someone for him to give bond, with or
555 without surety, to insure his appearance and may also require bond in an amount and with sufficient
556 surety to secure the payment of prospective support accruing during the pendency of the appeal. An
557 appeal will not be perfected unless such appeal bond as may be required is filed within thirty days from
558 the entry of the final judgment or order. However, no appeal bond shall be required of the
559 Commonwealth or when an appeal is proper to protect the estate of a decedent, an infant, a convict or
560 an insane person, or the interest of a county, city or town.
561 If bond is furnished by or on behalf of any party against whom judgment has been rendered for
562 money, the bond shall be conditioned for the performance and satisfaction of such judgment or order as
563 may be entered against the party on appeal, and for the payment of all damages which may be awarded
564 against him in the appellate court. If the appeal is by a party against whom there is no recovery, the
565 bond shall be conditioned for the payment of any damages as may be awarded against him on the
566 appeal.
567 This subsection shall not apply to release on bail pursuant to other subsections of this section or
568 § 16.1-298.
569 I. In all cases on appeal, the circuit court in the disposition of such cases shall have all the powers
570 and authority granted by the chapter to the juvenile and domestic relations district court. Unless
571 otherwise specifically provided by this Code, the circuit court judge shall have the authority to appoint
572 counsel for the parties and compensate such counsel in accordance with the provisions of Article 6
573 (§ 16.1-266 et seq.) of this chapter.
574 J. In any case which has been referred or transferred from a circuit court to a juvenile court and an
575 appeal is taken from an order or judgment of the juvenile court, the appeal shall be taken to the circuit
576 court in the same locality as the juvenile court to which the case had been referred or transferred.
577 § 16.1-298. Effect of petition for or pendency of appeal; bail.
578 A. Except as provided herein, a petition for or the pendency of an appeal or writ of error shall not
579 suspend any judgment, order or decree of the juvenile court nor operate to discharge any child
580 concerned or involved in the case from the custody of the court or other person, institution or agency to
581 which the child has been committed unless so ordered by the judge of the juvenile court, the judge of a
582 circuit court or directed in a writ of supersedeas by the Court of Appeals or the Supreme Court or a
583 judge or justice thereof.
584 B. The judgment, order or decree of the juvenile court shall be suspended upon a petition for or the
585 pendency of an appeal or writ of error:
586 1. In cases of delinquency in which the final order of the juvenile court is pursuant to subdivision 8,
587 9, 10, 12, 14, or 15 of § 16.1-278.8.
588 2. In cases involving a child and any local ordinance.
589 3. In cases involving any person over the age of eighteen years.
590 Such suspension as is provided for in this subsection shall not apply to (i) an order for support of a
591 spouse, parent or child or to a preliminary protective order issued pursuant to § 16.1-253, (ii) an order
592 disposing of a motion to reconsider relating to participation in continuing programs pursuant to
593 § 16.1-289.1, (iii) a protective order in cases of family abuse issued pursuant to § 16.1-279.1 or a
594 protective order entered in conjunction with a disposition pursuant to § 16.1-278.2, 16.1-278.4,
595 16.1-278.5, 16.1-278.6 or 16.1-278.8, or (iv) a protective order issued pursuant to § 19.2-152.10, unless
596 so ordered by the judge of a circuit court or directed in a writ of supersedeas by the Court of Appeals
597 or the Supreme Court.
598 C. In cases where the order of the juvenile court is suspended pursuant to subsection B hereof or by
599 order of the juvenile court or the circuit court, bail may be required as provided for in § 16.1-135.


