
1996 SESSION

INTRODUCED

964818809
1 SENATE BILL NO. 168
2 Offered January 16, 1996
3 A BILL to amend and reenact §§ 58.1-520, 58.1-524 through 58.1-528 and 58.1-530 of the Code of
4 Virginia, relating to the Setoff Debt Collection Act.
5 ––––––––––
6 Patron––Miller, K.G.
7 ––––––––––
8 Referred to the Committee on Finance
9 ––––––––––

10 Be it enacted by the General Assembly of Virginia:
11 1. That §§ 58.1-520, 58.1-524 through 58.1-528 and 58.1-530 of the Code of Virginia are amended
12 and reenacted as follows:
13 § 58.1-520. Definitions.
14 As used in this article:
15 "Claimant agency" means any administrative unit of state, county, city or town government,
16 including department, institution, commission, authority, or the office of Executive Secretary of the
17 Supreme Court and, any circuit or district court and the Internal Revenue Service. All state agencies and
18 institutions shall participate in the setoff program.
19 "Debtor" means any individual having a delinquent debt or account with any claimant agency which
20 obligation has not been satisfied by court order, set aside by court order, or discharged in bankruptcy.
21 "Delinquent debt" means any liquidated sum due and owing any claimant agency, or any restitution
22 ordered paid to a clerk of the court pursuant to Title 19.2, including any amount of court costs or fines
23 which have accrued through contract, subrogation, tort, operation of law, or any other legal theory
24 regardless of whether there is an outstanding judgment for that sum which is legally collectible and for
25 which a collection effort has been or is being made.
26 "Mailing date of notice" means the date of notice appearing thereon.
27 "Refund" means any individual's Virginia state or local income tax refund payable pursuant to
28 §§ 58.1-309 and 58.1-546. This term also includes any refund belonging to a debtor resulting from the
29 filing of a joint income tax return or a refund belonging to a debtor resulting from the filing of a return
30 where husband and wife have elected to file a combined return and separately state their Virginia
31 taxable incomes under the provisions of § 58.1-324 B 2.
32 § 58.1-524. Notification of Department by claimant agency; action of Department.
33 A. A claimant agency seeking to attempt collection of a delinquent debt through setoff shall notify in
34 writing the Department and supply information necessary to identify the debtor whose refund is sought
35 to be setoff. Notification to the Department and the furnishing of identifying information must occur on
36 or before a date specified by the Department in the year preceding the calendar year during which the
37 refund would be paid. Additionally, subject to the notification deadline specified above, the notification
38 shall be effective only to initiate setoff for claims against refunds that would be made in the calendar
39 year subsequent to the year in which notification is made to the Department. The claimant agency shall
40 verify that the delinquent debt is valid before notifying the Department requesting setoff, and shall
41 promptly notify the Department when subsequent payments or other events render all or a portion of the
42 debt invalid.
43 B. The Department, upon receipt of notification, shall determine whether the debtor to the claimant
44 agency is entitled to a refund from the Department. Upon determination by the Department that a debtor
45 specified by the claimant agency qualifies for such a refund, the Department shall notify in writing the
46 claimant agency that a refund is pending, specify its sum, and indicate the debtor's address as listed on
47 the tax return.
48 C. The Department, upon certification as hereinafter provided in this article, shall set off the certified
49 debt against the refund to which the debtor would otherwise be entitled.
50 § 58.1-525. Notification of intention to set off and right to hearing.
51 A. The claimant agency, upon receipt of notification from the Department that a debtor is entitled to
52 a refund, within ten days shall mail a written notification to the debtor at his or her last known address
53 and shall send evidence of same in the manner required by rules promulgated by the Tax Commissioner
54 to the Department of its assertion of rights to the refund or any part thereof. The notification shall
55 inform the debtor of the claimant agency's intention to direct the Department to apply the refund or any
56 portion thereof against the debt certified as due and owing. For the Department to be obligated to
57 continue holding refunds until receipt of certification of the debt, if any, pursuant to § 58.1-528, the
58 evidence of the notification to the debtor by the claimant agency of its intention to set off must be
59 received by the Department within fifteen days of the date of the Department's mailing to the respective
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60 claimant agency the notification of the debtor's entitlement to a refund.
61 B. The contents of the written notification to the debtor and the Department's copy notification of the
62 setoff claim shall clearly set forth the basis for the claim to the refund, the intention to apply the refund
63 against the debt to the claimant agency, the debtor's opportunity to give written notice of intent to
64 contest the validity of the claim before the claimant agency within thirty days of the date of the mailing
65 of the notice, the mailing address to which the application for a hearing must be sent, and the fact that
66 failure to apply for a hearing in writing within the thirty-day period will be deemed a waiver of the
67 opportunity to contest the claim causing final setoff by default.
68 C. The written application by the debtor for a hearing shall be effective upon mailing the application
69 postage prepaid and properly addressed to the claimant agency.
70 § 58.1-526. Hearing procedure; hearing sites.
71 A. If a claimant agency other than the Internal Revenue Service receives written application of the
72 debtor's intention to contest at hearing the claim upon which the intended setoff is based, it shall grant a
73 hearing according to procedures established by that agency under its operating statutes to determine
74 whether the claim is valid. The Tax Commissioner may designate such sites as may be appropriate at
75 which hearings will be held. Such hearing sites shall be chosen with due regard to the various
76 geographic regions of the Commonwealth where debtors may reside. Additionally, it shall be determined
77 at the hearing whether the claimed sum asserted as due and owing is correct, and if not, an adjustment
78 to the claim shall be made. A debtor of the Internal Revenue Service shall contest the claim only in
79 accordance with federal law and procedures.
80 B. Pending final determination at hearing of the validity of the debt asserted by the claimant agency,
81 no action shall be taken in furtherance of collection through the setoff procedure allowed under this
82 article.
83 C. No person hearing the debtor's application contesting the claimant agency's claim shall have been
84 involved in the prior circumstances which have culminated in such dispute.
85 D. No issue may be considered at the hearing which has been previously litigated.
86 § 58.1-527. Appeals from hearings.
87 A. Within ten days after the decision of the claimant agency upon a hearing pursuant to § 58.1-526
88 has become final, the debtor aggrieved thereby may secure judicial review thereof by commencing an
89 action in the circuit court of the county or of the city, or if the city has no circuit court, then in the
90 circuit court of the county in which such city is geographically located, in which the debtor resides or in
91 which the principal office of the claimant agency is geographically located. In such action against the
92 claimant agency for review of its decision, the claimant agency shall be named a defendant in a petition
93 for judicial review. This section shall not be construed to confer jurisdiction on the circuit court to
94 review questions of federal income tax law when the claimant agency is the Internal Revenue Service.
95 B. Such petition shall also state the grounds upon which review is sought, shall be served upon the
96 head of the claimant agency or upon such person as the claimant agency may designate. With its
97 answer, the claimant agency shall certify and file with the court all documents and papers and a
98 transcript of all testimony taken in the matter, together with its findings of fact and decision therein. In
99 any judicial proceedings under this article, the findings of the claimant agency as to the facts shall be

100 sustained if supported by the evidence. Such actions and the questions so certified shall be heard in a
101 summary manner at the earliest possible date. An appeal may be taken from the decision of such court
102 to the Supreme Court in conformity with the general law governing appeals in equity cases.
103 C. It shall not be necessary in any proceeding under this section to enter exceptions to the rulings of
104 the claimant agency, and no bond shall be required upon an appeal to any court.
105 § 58.1-528. Certification of debt by claimant agency; finalization of setoff.
106 A. Upon final determination of the debt due and owing the claimant agency or upon the debtor's
107 default for failure to comply with § 58.1-525, the claimant agency shall within twenty days certify the
108 debt to notify the Department and in default thereof, to setoff the refund against the debt. If the claimant
109 agency fails to notify the Department within twenty days, the Department shall no longer be obligated to
110 hold the refund for setoff.
111 B. Upon receipt by the Department of a certified debt notification of final determination and setoff
112 from the claimant agency, the Department shall finalize the setoff by transferring the proceeds collected
113 for credit or payment in accordance with the provisions of § 58.1-532 and by refunding any remaining
114 balance to the debtor as if setoff had not occurred.
115 § 58.1-530. Priorities in claims to be setoff.
116 Priority in multiple claims to refunds allowed to be setoff under the provisions of this article shall be
117 in the order in time which a claimant agency has filed a written notice with the Department of its
118 intention to effect collection through setoff under this article. However, claims filed by any court or
119 administrative unit of state government shall have priority over claims filed by any county, city or town;
120 and claims filed by any court, administrative unit of state government, county, city or town shall have
121 priority over claims filed by the Internal Revenue Service. Notwithstanding the priority set forth above
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122 according to time of filing, the Department has priority over all other claimant agencies for collection by
123 setoff whenever it is a competing agency for a refund. I
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