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1996 SESSION

HOUSE SUBSTITUTE

967861446
HOUSE BILL NO. 1371
AMENDMENT IN THE NATURE OF A SUBSTITUTE
(Proposed by the House Commiittee for Courts of Justice
on February 11, 1996)
(Patron Prior to Substitute—Del egate Sherwood)
A BILL to amend and reenact 88§ 20-108.1 and 20-108.2 of the Code of Virginia, relating to
determination of child support; imputed income.
Be it enacted by the General Assembly of Virginia:
1. That 88 20-108.1 and 20-108.2 of the Code of Virginia are amended and reenacted as follows:

§ 20-108.1. Determination of child or spousal support.

A. In any proceeding on the issue of determining spousal support, the court shall consider all
evidence presented relevant to any issues joined in that proceeding. The court's decision shall be
rendered based upon the evidence relevant to each individual case.

B. In any proceeding on the issue of determining child support under this title or Title 16.1 or 63.1,
the court shall consider al evidence presented relevant to any issues joined in that proceeding. The
court's decision in any such proceeding shall be rendered upon the evidence relevant to each individual
case. However, there shall be a rebuttable presumption in any judicial or administrative proceeding for
child support, including cases involving split custody or shared custody, that the amount of the award
which would result from the application of the guidelines set out in § 20-108.2 is the correct amount of
child support to be awarded. In order to rebut the presumption, the court shall make written findings in
the order, which findings may be incorporated by reference, that the application of such guidelines
would be unjust or inappropriate in a particular case. The finding that rebuts the guidelines shall state
the amount of support that would have been required under the guidelines, shall give a justification of
why the order varies from the guidelines, and shall be determined by relevant evidence pertaining to the
following factors affecting the obligation, the ability of each party to provide child support, and the best
interests of the child:

1. Actual monetary support for other children, other family members or former family members;

2. Arrangements regarding custody of the children;

3. Imputed income to a party who is voluntarily unemployed or voluntarily under-employed;
provided that income may not be imputed to the custodial parent when a child is not in school, child
care services are not avallable and the cost of such child care services are not included in the
computation;

4. Debts of either party arising during the marriage for the benefit of the child;

5. Debts incurred for production of income;

6. Direct payments ordered by the court for health care coverage, maintaining life insurance coverage
pursuant to subsection D, education expenses, or other court-ordered direct payments for the benefit of
the child and costs related to the provision of hedth care coverage pursuant to subdivision 7 of
§ 20-60.3;

7. Extraordinary capital gains such as capital gains resulting from the sale of the marital abode;

8. Age, physica and mental condition of the child or children, including extraordinary medical or
dental expenses, and child-care expenses;

9. Independent financial resources, if any, of the child or children;

10. Standard of living for the family established during the marriage;

11. Earning capacity, obligations and needs, and financial resources of each parent;

12. Education and training of the parties and the ability and opportunity of the parties to secure such
education and training;

13. Contributions, monetary and nonmonetary, of each party to the well-being of the family;

14. Provisions made with regard to the marital property under § 20-107.3;

15. Tax conseguences to the parties regarding claims for dependent children and child care expenses;

16. A written agreement between the parties which includes the amount of child support;

17. A pendente lite decree, which includes the amount of child support, agreed to by both parties or
by counsel for the parties; and

18. Such other factors, including tax consequences to each party, as are necessary to consider the
equities for the parents and children.

C. In any proceeding under this title or Title 16.1 or Title 63.1 on the issue of determining child
support, the court shall have the authority to order a party to provide health care coverage, as defined in
§ 63.1-250, for dependent children if reasonable under all the circumstances and health care coverage for
a spouse or former spouse.

D. In any proceeding under this title, Title 16.1 or Title 63.1 on the issue of determining child
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support, the court shal have the authority to order a party to (i) maintain any existing life insurance
policy on the life of either party provided the party so ordered has the right to designate a beneficiary
and (ii) designate a child or children of the parties as the beneficiary of al or a portion of such life
insurance for so long as the party so ordered has a statutory obligation to pay child support for the child
or children.

§ 20-108.2. Guideline for determination of child support.

A. There shall be a rebuttable presumption in any judicia or administrative proceeding for child
support under this title or Title 16.1 or 63.1, including cases involving split custody or shared custody,
that the amount of the award which would result from the application of the guidelines set forth in this
section is the correct amount of child support to be awarded. In order to rebut the presumption, the
court shall make written findings in the order as set out in 8§ 20-108.1, which findings may be
incorporated by reference, that the application of the guidelines would be unjust or inappropriate in a
particular case as determined by relevant evidence pertaining to the factors set out in 88 20-107.2 and
20-108.1. The Department of Social Services shall set child support at the amount resulting from
computations using the guidelines set out in this section pursuant to the authority granted to it in
Chapter 13 (8 63.1-249 et seq.) of Title 63.1 and subject to the provisions of § 63.1-264.2.

B. For purposes of application of the guideline, a basic child support obligation shall be computed
using the schedule set out below. However, a minimum monthly obligation of $65 shall be established
regardless of income. For combined monthly gross income amounts falling between amounts shown in
the schedule, basic child support obligation amounts shall be extrapolated. "Number of children" shall
mean the number of children for whom the parents share joint legal responsibility and for whom support
is being sought.

SCHEDULE OF MONTHLY BASI C CHI LD SUPPORT OBLI GATI ONS

COVBI NED

MONTHLY

GROSS ONE TWO THREE FOUR Fl VE SI X

I NCOVE CHI LD CH LDREN CH LDREN CHILDREN CHI LDREN  CHI LDREN

0-599 65 65 65 65 65 65

600 110 111 113 114 115 116
650 138 140 142 143 145 146
700 153 169 170 172 174 176
750 160 197 199 202 204 206
800 168 226 228 231 233 236
850 175 254 257 260 263 266
900 182 281 286 289 292 295
950 189 292 315 318 322 325
1000 196 304 344 348 351 355
1050 203 315 373 377 381 385



118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173

1100

1150

1200

1250

1300

1350

1400

1450

1500

1550

1600

1650

1700

1750

1800

1850

1900

1950

2000

2050

2100

2150

2200

2250

2300

2350

2400

2450

210

217

225

232

241

249

257

265

274

282

289

295

302

309

315

321

326

332

338

343

349

355

360

366

371

377

383

388

326

337

348

360

373

386

398

411

426

436

447

458

468

479

488

497

506

514

523

532

540

549

558

567

575

584

593

601

3of 11

402

422

436

451

467

483

499

515

533

547

560

573

587

600

612
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855
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1341

1347

1352

1358

1363

1368

1374

1379

1384

1390

1395

1400

1405
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2007
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2024
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2099

2108
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1891
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1905
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2069
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2232
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2266
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2287

2294
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2328
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2354
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2375
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2357
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2387
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2417

2425

2432

2440

2447

2455
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2470

2477

2484

2492

2498
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2509

2514

2520

2525

2531

2536

2541

2547
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9600 997 1551 1943 2184 2385 2552
9650 999 1554 1947 2189 2390 2558
9700 1001 1557 1951 2194 2396 2563
9750 1003 1561 1956 2198 2401 2569
9800 1006 1564 1960 2203 2406 2574
9850 1008 1567 1964 2208 2411 2580
9900 1010 1571 1968 2213 2416 2585
9950 1012 1574 1972 2218 2421 2590
10000 1014 1577 1977 2222 2427 2596

For gross nonthly income between $10, 000 and $20, 000, add the amount of child -
support for $10,000 to the follow ng percentages of gross incone above $10, 000:
ONE T™O THREE FOUR FI VE SI X
CH LD CHI LDREN CHI LDREN CHI LDREN CHI LDREN CHI LDREN
3. 1% 5 1% 6. 8% 7.8% 8. 8% 9. 5%
For gross nonthly income between $20, 000 and $50, 000, add the amount of child -
support for $20,000 to the follow ng percentages of gross incone above $20, 000:
ONE T™O THREE FOUR FI VE SI X
CH LD CHI LDREN CHI LDREN CHI LDREN CHI LDREN CHI LDREN
2% 3.5% 5% 6% 6. 9% 7.8%
For gross nmonthly inconme over $50, 000, add the anpbunt of child support for $50-
,000 to the follow ng percentages of gross incone above $50, 000:
ONE T™O THREE FOUR FI VE SI X
CH LD CHI LDREN CHI LDREN CHI LDREN CHI LDREN CHI LDREN
1% 2% 3% 4% 5% 6%
C. For purposes of this section, "gross income" shall mean all income from all sources, and shall
include, but not be limited to, income from salaries, wages, commissions, royalties, bonuses, dividends,

severance pay, pensions, interest, trust income, annuities, capital gains, social security benefits except as
listed below, workers compensation benefits, unemployment insurance benefits, disability insurance
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514
515
516
517
518
519
520
521
522
523
524
525
526
527
528
529
530
531
532
533
534
535
536
537
538
539

benefits, veterans benefits, spousal support, rental income, gifts, prizes er , awards and imputed income
determined as provided in this subsection. Gross income shall be subject to deduction of reasonable
business expenses for persons with income from self-employment, a partnership, or a closely held
business. "Gross income" shal not include benefits from public assistance programs as defined in
8 63.1-87, federal supplemental security income benefits, or child support received. For purposes of this
subsection, spousal support included in gross income shall be limited to spousal support paid pursuant to
a pre-existing order or written agreement and spousal support shall be deducted from the gross income
of the payor when paid pursuant to a pre-existing order or written agreement between the parties to the
present proceeding.

The court or Department may impute income to any party who is voluntarily unemployed or
voluntarily underemployed. Income may not be imputed to a custodial parent when a child is not in
school or when child care services are not available or are not added to the basic child support
obligation pursuant to subsection F.

If a person is voluntarily unemployed or voluntarily underemployed or fails to provide verification of
income upon request of the court or the Department, potential income shall be determined by (i) an
evaluation of employment potential, probable earnings level based upon prior work history, occupational
gualifications, and prevailing job opportunities and earnings levels within the locality or state of
residence of the party to whom income is being imputed or (ii) application of the minimum wage if no
work history is available and the party has no vocational or occupational training and no higher
education. Written findings shall be made in the order providing the method and reasoning used to
impute the income including evidence of the basis for imputed income if the basis is other than the
minimum wage.

D. Any extraordinary medical and dental expenses for treatment of the child or children shall be
added to the basic child support obligation. For purposes of this section, extraordinary medical and
dental expenses are uninsured expenses in excess of $100 for a single illness or condition and shall
include but not be limited to eyeglasses, prescription medication, prostheses, and mental health services
whether provided by a social worker, psychologist, psychiatrist, or counselor.

E. Any costs for health care coverage as defined in § 63.1-250, when actually being paid by a parent,
to the extent such costs are directly allocable to the child or children, and which are the extra costs of
covering the child or children beyond whatever coverage the parent providing the coverage would
otherwise have, shall be added to the basic child support obligation.

F. Any child-care costs incurred on behalf of the child or children due to employment of the
custodial parent shall be added to the basic child support obligation. Child-care costs shall not exceed
the amount required to provide quality care from a licensed source. Where appropriate, the court shall
consider the willingness and availability of the noncustodial parent to provide child care personaly in
determining whether child-care costs are necessary or excessive.

G. 1. Except in cases involving split custody or shared custody, a total monthly child support
obligation shall be established by adding (i) the monthly basic child support obligation, as determined
from the schedule contained in subsection B of this section, (ii) al extraordinary medical expenses, (iii)
costs for health care coverage to the extent allowable by subsection E, and (iv) work-related child-care
costs and taking into consideration all the factors set forth in subsection B of § 20-108.1. The total
monthly child support obligation shall be divided between the parents in the same proportion as their
monthly gross incomes bear to their monthly combined gross income. The monthly obligation of each
parent shall be computed by multiplying each parent's percentage of the parents monthly combined
gross income by the total monthly child support obligation.

However, the monthly obligation of the noncustodial parent shall be reduced by the cost for health
care coverage to the extent allowable by subsection E when paid directly by the noncustodial parent.

2. In cases involving split custody, the amount of child support to be paid shall be the difference
between the amounts owed by each parent as a noncustodial parent, computed in accordance with
subdivision 1 of this subsection, with the noncustodial parent owing the larger amount paying the
difference to the other parent.

For the purpose of this section and § 20-108.1, split custody shall be limited to those situations
where each parent has physical custody of a child or children born of the parents, born of either parent
and adopted by the other parent or adopted by both parents. For the purposes of calculating a child
support obligation where split custody exists, a separate family unit exists for each parent, and child
support for that family unit shall be calculated upon the number of children in that family unit who are
born of the parents, born of either parent and adopted by the other parent or adopted by both parents.
Where split custody exists, a parent is a custodial parent to the children in that parent's family unit and
is a noncustodial parent to the children in the other parent's family unit.

3. In cases involving shared custody, the amount of child support to be paid is the difference
between the amounts owed by each parent to the other parent, with the parent owing the larger amount
paying the difference to the other parent.
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To compute the monthly amount to be paid by one parent to the other parent, the following
calculations shall be made:

() The "basic child support obligation" of each parent shall be the "total shared support” multiplied
by the other parent's "custody share." The "total shared support” of both parties equals statutory
guideline amount determined pursuant to subsection B for the combined income of the parties and the
number of shared children multiplied by 1.25. A parent's "custody share" equals the number of days that
parent has physical custody of a shared child per year divided by the number of days in the year.

(b) To each parent's "basic child support obligation" shall be added the other parent's costs of health
care coverage, to the extent allowable by subsection E, and the other parent's work-related child care
costs to the extent allowable by subsection F.

(c) The obligation of each parent to the other shall be then computed by multiplying each parent's
percentage of the parents monthly combined gross income by the support obligation obtained in
subdivision G 3 (h).

The shared custody rules set forth herein apply when each parent has physical custody of a child or
children born of the parties, born of either parent and adopted by the other parent, or adopted by both
parents, for more than 110 days of the year. Any calculation under this subdivision shall not create or
reduce a support obligation to an amount which seriously impairs the custodial parent's ability to
maintain minimal adequate housing and provide other basic necessities for the child.

H. The Secretary of Health and Human Resources shall ensure that the guideline set out in this
section is reviewed by July 1, 1990, and every four years thereafter, by a panel which includes
representatives of the courts, the executive branch, the General Assembly, the bar, custodia and
noncustodial parents and child advocates. The panel shall determine the adequacy of the guideline for
the determination of appropriate awards for the support of children by considering current research and
data on the cost of and expenditures necessary for rearing children, and any other resources it deems
relevant to such review. The panel shall report its findings to the General Assembly before it next
convenes following such review.
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