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1 HOUSE BILL NO. 1192
2 Offered January 22, 1996
3 A BILL to amend and reenact §§ 2.1-327, 2.1-328, 2.1-328.9, 23-38.80, 26-40, 26-40.01, and 51.1-803
4 of the Code of Virginia, relating to investment of public funds.
5 ––––––––––
6 Patron––Bennett
7 ––––––––––
8 Referred to Committee on Appropriations
9 ––––––––––

10 Be it enacted by the General Assembly of Virginia:
11 1. That §§ 2.1-327, 2.1-328, 2.1-328.9, 23-38.80, 26-40, 26-40.01, 51.1-803 of the Code of Virginia
12 are amended and reenacted as follows:
13 § 2.1-327. Legal investments for public sinking funds.
14 The Commonwealth, all public officers, municipal corporations, other political subdivisions and all
15 other public bodies of the Commonwealth may invest any sinking funds belonging to them or within
16 their control in the following securities:
17 1. Obligations of the Commonwealth. - Bonds, notes and other evidences of indebtedness of the
18 Commonwealth, and securities unconditionally guaranteed as to the payment of principal and interest by
19 the Commonwealth.
20 2. Obligations of the United States, etc. - Bonds, notes and other obligations of the United States,
21 and securities unconditionally guaranteed as to the payment of principal and interest by the United
22 States, or any agency thereof. The evidences of indebtedness enumerated by this subdivision may be
23 held directly, or in the form of repurchase agreements collateralized by such debt securities, or in the
24 form of securities of any open-end or closed-end management type investment company or investment
25 trust registered under the Investment Company Act of 1949 1940, provided that the portfolio of such
26 investment company or investment trust is limited to such evidences of indebtedness, or repurchase
27 agreements collateralized by such debt securities, or securities of other such investment companies or
28 investment trusts whose portfolios are so restricted.
29 3. Obligations of Virginia counties, cities, etc. - Bonds, notes and other evidences of indebtedness of
30 any county, city, town, district, authority or other public body of the Commonwealth upon which there
31 is no default; provided, that such bonds, notes and other evidences of indebtedness of any county, city,
32 town, district, authority or other public body are either direct legal obligations of, or those
33 unconditionally guaranteed as to the payment of principal and interest by the county, city, town, district,
34 authority or other public body in question; and revenue bonds issued by agencies or authorities of the
35 Commonwealth or its political subdivisions upon which there is no default.
36 4. Obligations of International Bank for Reconstruction and Development, Asian Development Bank
37 and African Development Bank. - Bonds and other obligations issued, guaranteed or assumed by the
38 International Bank for Reconstruction and Development, bonds and other obligations issued, guaranteed
39 or assumed by the Asian Development Bank and bonds and other obligations issued, guaranteed or
40 assumed by the African Development Bank.
41 5. Saving accounts or time deposits. - Savings accounts or time deposits in any bank or savings and
42 loan association within this Commonwealth provided such bank or savings and loan association is
43 approved for the deposit of other funds of the Commonwealth or other political subdivision thereof.
44 § 2.1-328. Legal investments for other public funds.
45 A. The Commonwealth, all public officers, municipal corporations, other political subdivisions and
46 all other public bodies of the Commonwealth may invest any and all moneys belonging to them or
47 within their control, other than sinking funds, in the following:
48 1. Obligations of the Commonwealth. - Stocks, bonds, notes, and other evidences of indebtedness of
49 the Commonwealth of Virginia, and those unconditionally guaranteed as to the payment of principal and
50 interest by the Commonwealth of Virginia.
51 2. Obligations of the United States, etc. - Stocks, bonds, treasury notes and other evidences of
52 indebtedness of the United States, including the guaranteed portion of any loan guaranteed by the Small
53 Business Administration, an agency of the United States government, and those unconditionally
54 guaranteed as to the payment of principal and interest by the United States; bonds of the District of
55 Columbia; bonds and notes of the Federal National Mortgage Association and the Federal Home Loan
56 Banks; bonds, debentures or other similar obligations of federal land banks, federal intermediate credit
57 banks, or banks of cooperatives, issued pursuant to acts of Congress; and obligations issued by the
58 United States Postal Service when the principal and interest thereon is guaranteed by the government of
59 the United States. The evidences of indebtedness enumerated by this paragraph may be held directly or
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60 in the form or repurchase agreements collateralized by such debt securities or in the form of securities
61 of any open-end or closed-end management type investment company or investment trust registered
62 under the Investment Company Act of 1940, provided that the portfolio of such investment company or
63 investment trust is limited to such evidences of indebtedness or repurchase agreements collateralized by
64 such securities, or securities of other such investment companies or investment trusts whose portfolios
65 are so restricted.
66 3. Obligations of other states. - Stocks, bonds, notes and other evidences of indebtedness of any state
67 of the United States upon which there is no default and upon which there has been no default for more
68 than ninety days; provided, that within the twenty fiscal years next preceding the making of such
69 investment, such state has not been in default for more than ninety days in the payment of any part of
70 principal or interest of any debt authorized by the legislature of such state to be contracted.
71 4. Obligations of Virginia counties, cities, etc. - Stocks, bonds, notes and other evidences of
72 indebtedness of any county, city, town, district, authority or other public body in the Commonwealth of
73 Virginia upon which there is no default; provided, that if the principal and interest be payable from
74 revenues or tolls and the project has not been completed, or if completed, has not established an
75 operating record of net earnings available for payment of principal and interest equal to estimated
76 requirements for that purpose according to the terms of the issue, the standards of judgment and care
77 required in § 26-45.1, without reference to this section, shall apply.
78 In any case in which an authority, having an established record of net earnings available for payment
79 of principal and interest equal to estimated requirements for that purpose according to the terms of the
80 issue, issues additional evidences of indebtedness for the purposes of acquiring or constructing additional
81 facilities of the same general character that it is then operating, such additional evidences of
82 indebtedness shall be governed fully by the provisions of this section without limitation.
83 5. Obligations of cities, counties, etc., of other states. - Legally authorized stocks, bonds, notes and
84 other evidences of indebtedness of any city, county, town or district situated in any one of the states of
85 the United States upon which there is no default and upon which there has been no default for more
86 than ninety days; provided, that (i) within the twenty fiscal years next preceding the making of such
87 investment, such city, county, town or district has not been in default for more than ninety days in the
88 payment of any part of principal or interest of any stock, bond, note or other evidence of indebtedness
89 issued by it; (ii) such city, county, town or district shall have been in continuous existence for at least
90 twenty years; (iii) such city, county, town or district has a population, as shown by the federal census
91 next preceding the making of such investment, of not less than 25,000 inhabitants; (iv) the stocks,
92 bonds, notes or other evidences of indebtedness in which such investment is made are the direct legal
93 obligations of the city, county, town or district issuing the same; (v) the city, county, town or district
94 has power to levy taxes on the taxable real property therein for the payment of such obligations without
95 limitation of rate or amount; and (vi) the net indebtedness of such city, county, town or district
96 (including the issue in which such investment is made), after deducting the amount of its bonds issued
97 for self-sustaining public utilities, does not exceed ten percent of the value of the taxable property in
98 such city, county, town or district, to be ascertained by the valuation of such property therein for the
99 assessment of taxes next preceding the making of such investment.

100 6. Obligations of International Bank, Asian Development Bank and African Development Bank. -
101 Bonds and other obligations issued, guaranteed or assumed by the International Bank for Reconstruction
102 and Development, by the Asian Development Bank or by the African Development Bank.
103 This section shall not apply to retirement funds and deferred compensation plans to be invested
104 pursuant to §§ 51.1-124.30 through 51.1-124.35 or § 51.1-601.
105 B. Investments made prior to July 1, 1991, pursuant to § 51.1-601 are hereby ratified and deemed
106 valid to the extent that such investments were made in conformity with the standards set forth in
107 Chapter 6 of Title 51.1.
108 § 2.1-328.9. Investment of certain public moneys in money market funds.
109 Notwithstanding any provision of law to the contrary, the Commonwealth, all public officers,
110 municipal corporations, other political subdivisions and all other public bodies of the Commonwealth
111 may invest any and all moneys belonging to them or within their control, other than sinking funds
112 which are governed by the provisions of § 2.1-327, in one or more open-end investment funds, provided
113 that the funds are registered under the Securities Act (§ 13.1-501 et seq.) of the Commonwealth of
114 Virginia or the Federal Investment Co. Act of 1940, and that the investment of investments by such
115 funds by political subdivisions is are restricted to investments otherwise permitted by law for political
116 subdivisions as set forth in this chapter, or investments in other such funds whose portfolios are so
117 restricted.
118 § 23-38.80 Standard of care; investment and administration of Fund.
119 A. In acquiring, investing, reinvesting, exchanging, retaining, selling, and managing property for the
120 benefit of the Fund, the Board shall act as trustee and shall exercise the judgment of care under the
121 circumstances then prevailing, which persons of prudence, discretion, and intelligence exercise in the
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122 management of their own affairs, not in regard to speculation but to the permanent disposition of funds,
123 considering the probable income as well as the probable safety of their capital. If the annual accounting
124 and audit required by § 23-38.85 reveal that there are insufficient funds to ensure the actuarial soundness
125 of the Fund, the Board shall be authorized to adjust the terms of subsequent prepaid tuition contracts or
126 arrange refunds for current purchasers to ensure actuarial soundness.
127 B. The assets of the Fund shall be preserved, invested, and expended solely pursuant to and for the
128 purposes of this chapter and shall not be loaned or otherwise transferred or used by the Commonwealth
129 for any other purpose. Within the standard prescribed in subsection A of this section, the Board is
130 authorized to acquire and retain every kind of property and every kind of investment, specifically
131 including but not limited to (i) debentures and other corporate obligations of foreign or domestic
132 corporations; (ii) common or preferred stocks traded on foreign or domestic stock exchanges, limited to
133 sixty percent of total trust fund investments based on cost; (iii) not less than all of the stock of a
134 corporation organized by the Board under the laws of the Commonwealth for the purposes of acquiring
135 and retaining real property that the Board is authorized under this chapter to acquire and retain; and (iv)
136 securities of any open-end or closed-end management type investment company or investment trust
137 registered under the federal Investment Company Act of 1940, as amended, including such investment
138 companies or investment trusts which, in turn, invest in the securities of such investment companies or
139 investment trusts, which persons of prudence, discretion, and intelligence acquire or retain for their own
140 account. Within the limitations of the foregoing standard, the Board may retain property properly
141 acquired, without time limitation and without regard to its suitability for original purchase. This section
142 shall not be construed to prohibit the investment of the Fund, by purchase or otherwise, in bonds, notes,
143 or other obligations of the Commonwealth or its agencies and instrumentalities.
144 C. The selection of services related to the management, purchase, or sale of authorized investments,
145 including but not limited to actuarial services, shall be governed by the foregoing standard and shall not
146 be subject to the provisions of the Virginia Public Procurement Act (§ 11-35 et seq.).
147 § 26-40. In what securities fiduciaries may invest.
148 For purposes of §§ 36-55.44 and 62.1-221 only, the following investments shall be considered lawful
149 investments and shall be conclusively presumed to have been prudent:
150 (1) Obligations of the Commonwealth. - Stocks, bonds, notes, and other evidences of indebtedness of
151 the Commonwealth of Virginia, and those unconditionally guaranteed as to the payment of principal and
152 interest by the Commonwealth of Virginia.
153 (2) Obligations of the United States, etc. - Stocks, bonds, treasury notes and other evidences of
154 indebtedness of the United States, including the guaranteed portion of any loan guaranteed by the Small
155 Business Administration, an agency of the United States government, and those unconditionally
156 guaranteed as to the payment of principal and interest by the United States; and bonds of the District of
157 Columbia, and bonds and notes of the Federal National Mortgage Association and the Federal Home
158 Loan Banks, and bonds, debentures or other similar obligations of federal land banks, federal
159 intermediate credit banks, or banks of cooperatives, issued pursuant to acts of Congress, and obligations
160 issued by the United States Postal Service when the principal and interest thereon is guaranteed by the
161 government of the United States. The evidences of indebtedness enumerated by this paragraph may be
162 held directly or in the form of repurchase agreements collateralized by such debt securities or in the
163 form of securities of any open-end or closed-end management type investment company or investment
164 trust registered under the Investment Company Act of 1940, provided that the portfolio of such
165 investment company or investment trust is limited to such evidences of indebtedness or repurchase
166 agreements collateralized by such debt securities, or securities of other such investment companies or
167 investment trusts whose portfolios are so restricted.
168 (3) Obligations of other states. - Stocks, bonds, notes and other evidences of indebtedness of any
169 state of the United States upon which there is no default and upon which there has been no default for
170 more than ninety days; provided, that within the twenty fiscal years next preceding the making of such
171 investment, such state has not been in default for more than ninety days in the payment of any part of
172 principal or interest of any debt authorized by the legislature of such state to be contracted.
173 (4) Obligations of Virginia counties, cities, etc. - Stocks, bonds, notes and other evidences of
174 indebtedness of any county, city, town, district, authority or other public body in the Commonwealth of
175 Virginia upon which there is no default; provided, that if the principal and interest be payable from
176 revenues or tolls and the project has not been completed, or if completed, has not established an
177 operating record of net earnings available for payment of principal and interest equal to estimated
178 requirements for that purpose according to the terms of the issue, the standards of judgment and care
179 required in § 26-45.1, without reference to this section, shall apply.
180 In any case in which an authority, having an established record of net earnings available for payment
181 of principal and interest equal to estimated requirements for that purpose according to the terms of the
182 issue, issues additional evidences of indebtedness for the purposes of acquiring or constructing additional
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183 facilities of the same general character that it is then operating, such additional evidences of
184 indebtedness shall be governed fully by the provisions of this section without limitation.
185 (5) Obligations of cities, counties, etc., of other states. - Legally authorized stocks, bonds, notes and
186 other evidences of indebtedness of any city, county, town or district situated in any one of the states of
187 the United States upon which there is no default and upon which there has been no default for more
188 than ninety days; provided, that (a) within the twenty fiscal years next preceding the making of such
189 investment, such city, county, town or district has not been in default for more than ninety days in the
190 payment of any part of principal or interest of any stock, bond, note or other evidence of indebtedness
191 issued by it; (b) such city, county, town or district shall have been in continuous existence for at least
192 twenty years; (c) such city, county, town or district has a population, as shown by the federal census
193 next preceding the making of such investment, of not less than 25,000 inhabitants; (d) the stocks, bonds,
194 notes or other evidences of indebtedness in which such investment is made are the direct legal
195 obligations of the city, county, town or district issuing the same; (e) the city, county, town or district
196 has power to levy taxes on the taxable real property therein for the payment of such obligations without
197 limitation of rate or amount; and (f) the net indebtedness of such city, county, town or district (including
198 the issue in which such investment is made), after deducting the amount of its bonds issued for
199 self-sustaining public utilities, does not exceed ten percent of the value of the taxable property in such
200 city, county, town or district, to be ascertained by the valuation of such property therein for the
201 assessment of taxes next preceding the making of such investment.
202 (5a) Obligations subject to repurchase. - Investments set forth in the first five paragraphs of this
203 statute may also be made subject to the obligation or right of the seller to repurchase these on a specific
204 date.
205 (6) Bonds secured on real estate. - Bonds and negotiable notes directly secured by a first lien on
206 improved real estate or farm property in the Commonwealth of Virginia, or in any state contiguous to
207 the Commonwealth of Virginia within a fifty-mile area from the borders of the Commonwealth of
208 Virginia, not to exceed eighty percent of the fair market value of such real estate, including any
209 improvements thereon at the time of making such investment, as ascertained by an appraisal thereof
210 made by two reputable persons who are not interested in whether or not such investment is made.
211 (7) Bonds secured on city property in Fifth Federal Reserve District. - Bonds and negotiable notes
212 directly secured by a first lien on improved real estate situated in any incorporated city in any of the
213 states of the United States which lie wholly or in part within the Fifth Federal Reserve District of the
214 United States as constituted on June 18, 1928, pursuant to the act of Congress of December 23, 1913,
215 known as the Federal Reserve Act, as amended, not to exceed sixty percent of the fair market value of
216 such real estate, with the improvements thereon, at the time of making such investment, as ascertained
217 by an appraisal thereof made by two reputable persons who are not interested in whether or not such
218 investment is made; provided, that such city has a population, as shown by the federal census next
219 preceding the making of such investments, of not less than 5,000 inhabitants.
220 (8) Bonds of Virginia educational institutions. - Bonds of any of the educational institutions of the
221 Commonwealth of Virginia, which have been or may be authorized to be issued by the General
222 Assembly of the Commonwealth of Virginia.
223 (9) Securities of the R. F. & P. - Stocks, bonds and other securities of the Richmond, Fredericksburg
224 and Potomac Railroad Company, including bonds or other securities guaranteed by the Richmond,
225 Fredericksburg and Potomac Railroad Company.
226 (10) Obligations of railroads. - Bonds, notes and other evidences of indebtedness, including
227 equipment trust obligations, which are direct legal obligations of or which have been unconditionally
228 assumed or guaranteed as to the payment of principal and interest by, any railroad corporation operating
229 within the United States which meets the following conditions and requirements:
230 (a) The gross operating revenue of such corporation for the fiscal year preceding the making of such
231 investment, or the average of the gross operating revenue for the five fiscal years next preceding the
232 making of such investment, whichever of these two is the larger, shall have not been less than ten
233 million dollars;
234 (b) The total fixed charges of such corporation, as reported for the fiscal year next preceding the
235 making of the investment, shall have been earned an average of at least two times annually during the
236 seven fiscal years preceding the making of the investment and at least 1 1/2 times during the fiscal year
237 immediately preceding the making of the investment (the term "total fixed charges" as used in this
238 paragraph shall be deemed to refer to the term used in the accounting reports of common carriers as
239 prescribed by the regulations of the Interstate Commerce Commission); and
240 (c) The aggregate of the average market prices of the total amounts of each of the individual
241 securities of such corporation junior to its bonded debt and outstanding at the time of the making of
242 such investment shall be equal to at least two-thirds of the total fixed charges, as defined in paragraph
243 (b) of clause (10) of this section, for such railroad corporation for the fiscal year next preceding the
244 making of such investment capitalized at an interest rate of five percent per annum. Such average
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245 market price of any one of such individual securities shall be determined by the average of the highest
246 quotation and the lowest quotation of the individual security for a period immediately preceding the
247 making of such investment, which period shall be the full preceding calendar year plus the then expired
248 portion of the calendar year in which such investment is made; provided, that if more than six months
249 of the calendar year in which such investment is made shall have expired, then such period shall be only
250 the then expired portion of the calendar year in which such investment is made; and provided further,
251 that if such individual security shall not have been outstanding during the full extent of such period,
252 such period shall be deemed to be the length of time such individual security shall have been
253 outstanding.
254 (11) Obligations of leased railroads. - Stocks, bonds, notes, other evidences of indebtedness and any
255 other securities of any railroad corporation operating within the United States the railroad lines of which
256 have been leased by a railroad corporation, either alone or jointly with other railroad corporations,
257 whose bonds, notes and other evidences of indebtedness shall, at the time of the making of such
258 investment, qualify as lawful investments for fiduciaries under the terms of clause (10) of this section;
259 provided, that the terms of such lease shall provide for the payment by such lessee railroad corporation
260 individually, irrespective of the liability of other joint lessee railroad corporations, if any, in this respect,
261 of an annual rental of an amount sufficient to defray the total operating expenses and maintenance
262 charges of the lessor railroad corporation plus its total fixed charges, plus, in the event of the purchase
263 of such a stock as aforesaid, a fixed dividend upon any issue of such stock in which such investment is
264 made; and provided, that, if such investment so purchased shall consist of an obligation of definite
265 maturity, such lease shall be one which shall, according to its terms, provide for the payment of the
266 obligation at maturity or extend for a period of not less than twenty years beyond the maturity of such
267 obligations so purchased, or if such investment so purchased shall be a stock or other form of
268 investment having no definite date of maturity, such lease shall be one which shall, according to its
269 terms, extend for a period of at least fifty years beyond the date of the making of such investment.
270 (12) Equipment trust obligations. - Equipment trust obligations issued under the "Philadelphia Plan"
271 in connection with the purchase for use on railroads of new standard gauge rolling stock; provided that
272 the owner, purchaser, or lessee of such equipment or one or more of such owners, purchasers, or lessees
273 shall be a railroad corporation whose bonds, notes and other evidences of indebtedness shall, at the time
274 of the making of such investment, qualify as lawful investments for fiduciaries under the terms of clause
275 (10) of this section; and provided that all of such owners, purchasers, or lessees shall be both jointly and
276 severally liable under the terms of such contract of purchase or lease, or both, for the fulfillment thereof.
277 (13) Preferred stock of railroads. - Any preference stock of any railroad corporation operating within
278 the United States; provided such stock and such railroad corporation meet the following conditions and
279 requirements:
280 (a) Such stock shall be preferred as to dividends, such dividends shall be cumulative and such stock
281 shall be preferred as to assets in the event of liquidation or dissolution;
282 (b) The gross operating revenue of such corporation for the fiscal year preceding the making of such
283 investment, or the average of the gross operating revenue for the five fiscal years next preceding the
284 making of such investment, whichever of these two is the larger, shall have been not less than ten
285 million dollars;
286 (c) The total fixed charges, as defined in paragraph (b) of clause (10) of this section, of such
287 corporation, as reported for the fiscal year next preceding the making of such investment, plus the
288 amount, at the time of making such investment, of the annual dividend requirements on such preference
289 stock and any preference stock having the same or senior rank, such fixed charges and dividend
290 requirements being considered the same for every year, shall have been earned an average of at least 2
291 1/2 times annually for the seven fiscal years preceding the making of such investment and at least two
292 times for the fiscal year immediately preceding the making of such investment; and
293 (d) The aggregate of the average market prices of the total amount of each of the individual
294 securities of such corporation, junior to such preference stock and outstanding at the time of the making
295 of such investment, shall be at least equal to the par value of the total issue of the preference stock in
296 question plus the total par value of all other issues of its preference stock having either the same rank
297 as, or a senior rank to, the issue of such preference stock plus total fixed charges, as defined in
298 paragraph (b) of clause (10) of this section, for such railroad corporation for the fiscal year next
299 preceding the making of such investment capitalized at an interest rate of five percent annually. Such
300 average market price of any one of such individual securities shall be determined in the same manner as
301 prescribed in paragraph (c) of clause (10) of this section.
302 (14) Obligations of public utilities. - Bonds, notes and other evidences of indebtedness of any public
303 utility operating company operating within the United States; provided such company meets the
304 following conditions and requirements:
305 (a) The gross operating revenue of such public utility operating company for the fiscal year
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306 preceding the making of such investment, or the average of the gross operating revenue for the five
307 fiscal years next preceding the making of such investment, whichever of these two is the larger, shall
308 have been not less than five million dollars;
309 (b) The total fixed charges of such corporation, as reported for the fiscal year next preceding the
310 making of the investment, shall have been earned, after deducting operating expenses, depreciation and
311 taxes, other than income taxes, an average of at least 1 3/4 times annually during the seven fiscal years
312 preceding the making of the investment and at least 1 1/2 times during the fiscal year immediately
313 preceding the making of the investment;
314 (c) In the fiscal year next preceding the making of such investment the ratio of the total par value of
315 the bonded debt of such public utility operating company including the total bonded indebtedness of all
316 its subsidiary companies, whether assumed by the public utility operating company in question or not, to
317 its gross operating revenue shall not be greater than four to one; and
318 (d) Such public utility operating company shall be subject to permanent regulation by a state
319 commission or other duly authorized and recognized regulatory body.
320 The term "public utility operating company" as used in this clause (14) shall mean a public utility or
321 public service corporation (i) of whose total income available for fixed charges for the fiscal year next
322 preceding the making of such investment at least fifty-five percent thereof shall have been derived from
323 direct payments by customers for service rendered them, (ii) of whose total operating revenue for the
324 fiscal year next preceding the making of such investment at least sixty percent thereof shall have been
325 derived from the sale of electric power, gas, water, or telephone service and not more than ten percent
326 thereof shall have been derived from traction operations, and (iii) whose gas properties are all within the
327 limits of one state, if more than twenty percent of its total operating revenues are derived from gas.
328 (15) Preferred stock of public utilities. - Any preference stock of any public utility operating
329 company operating within the United States; provided such stock and such company meet the following
330 conditions and requirements:
331 (a) Such stock shall be preferred as to dividends, such dividends shall be cumulative, and such stock
332 shall be preferred as to assets in the event of liquidation or dissolution;
333 (b) The gross operating revenue of such public utility operating company for the fiscal year
334 preceding the making of such investment, or the average of the gross operating revenue for the five
335 fiscal years next preceding the making of such investment, whichever of these two is the larger, shall
336 have been not less than five million dollars;
337 (c) The total fixed charges of such public utility operating company, as reported for the fiscal year
338 next preceding the making of such investment, plus the amount, at the time of making such investment,
339 of the annual dividend requirements on such preference stock and any preference stock having the same
340 or senior rank, such fixed charges and dividend requirements being considered the same for every year,
341 shall have been earned, after deducting operating expenses, depreciation and taxes, including income
342 taxes, an average of at least two times annually for the seven fiscal years preceding the making of such
343 investment and at least two times for the fiscal year immediately preceding the making of such
344 investment;
345 (d) In the fiscal year next preceding the making of such investment, the ratio of the sum of the total
346 par value of the bonded debt of such public utility operating company, the total par value of the issue of
347 such preference stock, and the total par value of all other issues of its preference stock having the same
348 or senior rank to its gross operating revenue shall not be greater than four to one; and
349 (e) Such public utility operating company shall be subject to permanent regulation by a state
350 commission or other duly authorized and recognized regulatory body.
351 For the purposes of this clause (15) of this section, the term "public utility operating company" shall
352 be construed in the same manner as defined in clause (14) of this section.
353 (16) Obligations of the following telephone companies. - Bonds, notes and other evidences of
354 indebtedness of American Telephone and Telegraph, Bell Atlantic, Bell South, Southwestern Bell,
355 Pacific Telesis, Nynex, American Information Technologies, or U.S. West; and bonds, notes and other
356 evidences of indebtedness unconditionally assumed or guaranteed as to the payment of principal and
357 interest by any such company; provided, that the total fixed charges, as reported for the fiscal year next
358 preceding the making of the investment, of such company and all of its subsidiary corporations on a
359 consolidated basis shall have been earned, after deducting operating expenses, depreciation and taxes,
360 other than income taxes, an average of at least 1 3/4 times annually during the seven fiscal years
361 preceding the making of the investment and at least 1 1/2 times during the fiscal year immediately
362 preceding the making of the investment.
363 (17) Obligations of municipally owned utilities. - The stocks, bonds, notes and other evidences of
364 indebtedness of any electric, gas or water department of any state, county, city, town or district whose
365 obligations would qualify as legal for purchase under clause (3), (4) or (5) of this section, the interest
366 and principal of which are payable solely out of the revenues from the operations of the facility for
367 which the obligations were issued; provided, that the department issuing such obligations meet the
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368 requirements applying to public utility operating companies as set out in paragraphs (a), (b) and (c) of
369 clause (14) of this section.
370 (18) Obligations of industrial corporations. - Bonds, notes and other evidences of indebtedness of any
371 industrial corporation incorporated under the laws of the United States or of any state thereof; provided
372 such corporation meets the following conditions and requirements:
373 (a) The gross operating revenue of such corporation for the fiscal year preceding the making of such
374 investment, or the average of the gross operating revenue for the five fiscal years next preceding the
375 making of such investment, whichever of these two is the larger, shall have been not less than ten
376 million dollars;
377 (b) The total fixed charges of such corporation, as reported for the fiscal year next preceding the
378 making of the investment, shall have been earned, after deducting operating expenses, depreciation and
379 taxes, other than income taxes, and depletion in the case of companies commonly considered as
380 depleting their natural resources in the course of business, an average of at least three times annually
381 during the seven fiscal years preceding the making of the investment and at least 2 1/2 times during the
382 fiscal year immediately preceding the making of the investment;
383 (c) The net working capital of such industrial corporation, as shown by its last published fiscal
384 year-end statement prior to the making of such investment, or in the case of a new issue, as shown by
385 the financial statement of such corporation giving effect to the issuance of any new security, shall be at
386 least equal to the total par value of its bonded debt as shown by such statement; and
387 (d) The aggregate of the average market prices of the total amounts of each of the individual
388 securities of such industrial corporation, junior to its bonded debt and outstanding at the time of the
389 making of such investment, shall be at least equal to the total par value of the bonded debt of such
390 industrial corporation at the time of the making of such investment, such average market price of any
391 one of such individual securities being determined in the same manner as prescribed in paragraph (c) of
392 clause (10) of this section.
393 (19) Preferred stock of industrial corporations. - Any preference stock of any industrial corporation
394 incorporated under the laws of the United States or of any state thereof; provided such stock and such
395 industrial corporation meet the following conditions and requirements:
396 (a) Such stock shall be preferred as to dividends, such dividends shall be cumulative and such stock
397 shall be preferred as to assets in the event of liquidation or dissolution;
398 (b) The gross operating revenue of such corporation for the fiscal year preceding the making of such
399 investment, or the average of the gross operating revenue for the five fiscal years next preceding the
400 making of such investment, whichever of these two is the larger, shall have been not less than ten
401 million dollars;
402 (c) The total fixed charges of such corporation, as reported for the fiscal year next preceding the
403 making of such investment, plus the amount, at the time of making such investment, of the annual
404 dividend requirements on such preference stock and any preference stock having the same or senior
405 rank, such fixed charges and dividend requirements being considered the same for every year, shall have
406 been earned, after deducting operating expenses, depreciation and taxes, including income taxes, and
407 depletion in the case of companies commonly considered as depleting their natural resources in the
408 course of business, an average of at least four times annually for the seven fiscal years preceding the
409 making of such investment and at least three times for the fiscal year immediately preceding the making
410 of such investment;
411 (d) The net working capital of such industrial corporation, as shown by its last published fiscal
412 year-end statement prior to the making of such investment, or, in the case of a new issue, as shown by
413 the financial statement of such corporation giving effect to the issuance of any new security, shall be at
414 least equal to the total par value of its bonded debt plus the total par value of the issue of such
415 preference stock plus the total par value of all other issues of its preference stock having the same or
416 senior rank; and
417 (e) The aggregate of the lowest market prices of the total amounts of each of the individual securities
418 of such industrial corporation junior to such preference stock and outstanding at the time of the making
419 of such investment shall be at least 2 1/2 times the par value of the total issue of such preference stock
420 plus the total par value of all other issues of its preference stock having the same or senior rank plus the
421 par value of the total bonded debt of such industrial corporation. Such lowest market price of any one
422 of such individual securities shall be determined by the lowest single quotation of the individual security
423 for a period immediately preceding the making of such investment, which period shall be the full
424 preceding calendar year plus the then expired portion of the calendar year in which such investment is
425 made; and provided, that if such individual security shall not have been outstanding during the full
426 extent of such period, such period shall be deemed to be the length of time such individual security
427 shall have been outstanding.
428 (20) Obligations of finance corporations. - Bonds, notes and other evidences of indebtedness of any

I
N
T
R
O
D
U
C
E
D

H
B

1192



HB1192 8 of 11

429 finance corporation incorporated under the laws of the United States or of any state thereof; provided
430 such corporation meets the following conditions and requirements:
431 (a) The gross operating income of such corporation for the fiscal year preceding the making of such
432 investment or the average of the gross operating income for the five fiscal years next preceding the
433 making of such investment, whichever of these two is the larger, shall have been not less than five
434 million dollars;
435 (b) The total fixed charges of such corporation, as reported for the fiscal year next preceding the
436 making of the investment, shall have been earned, after deducting operating expenses, depreciation and
437 taxes, other than income taxes, an average of at least 2 1/2 times annually during the seven fiscal years
438 preceding the making of the investment and at least two times during the fiscal year immediately
439 preceding the making of the investment;
440 (c) The aggregate indebtedness of such finance corporation as shown by its last fiscal year-end
441 statement, or, in the case of a new issue, as shown by the financial statement giving effect to the
442 issuance of any new securities, shall be no greater than three times the aggregate net worth, as
443 represented by preferred and common stocks and surplus of such corporation; and
444 (d) The aggregate of the average market prices of the total amounts of each of the individual
445 securities of such finance corporation, junior to its bonded debt and outstanding at the time of the
446 making of such investment, shall be at least equal to one-third of the sum of the par value of the
447 bonded debt plus all other indebtedness of such finance corporation as shown by the last published fiscal
448 year-end statement, such average market price of any one of such individual securities being determined
449 in the same manner as prescribed in paragraph (c) of clause (10) of this section.
450 (21) Preferred stock of finance corporations. - Any preference stock of any finance corporation,
451 incorporated under the laws of the United States or of any state thereof; provided, such stock and such
452 corporation meet the following conditions and requirements:
453 (a) Such stock shall be preferred as to dividends, such dividends shall be cumulative, and such stock
454 shall be preferred as to assets in the event of liquidation or dissolution;
455 (b) The gross operating income of such corporation for the fiscal year preceding the making of such
456 investment or the average of the gross operating income for the five fiscal years next preceding the
457 making of such investment, whichever of these two is the larger, shall have been not less than five
458 million dollars;
459 (c) The total fixed charges of such finance corporation, as reported for the fiscal year next preceding
460 the making of such investment, plus the amount, at the time of making such investment, of the annual
461 dividend requirements on such preference stock and any preference stock having the same or senior
462 rank, such fixed charges and dividend requirements being considered the same for every year, shall have
463 been earned, after deducting operating expenses, depreciation and taxes, including income taxes, an
464 average of at least 3 1/2 times annually for the seven fiscal years preceding the making of such
465 investment and at least three times for the fiscal year immediately preceding the making of such
466 investment;
467 (d) The aggregate indebtedness and par value of the purchased stock, both the issue in question and
468 any issues equal or senior thereto, of such finance corporation as shown by its last published fiscal
469 year-end statement, or in the case of a new issue as shown by the financial statement giving effect to
470 the issuance of any new securities, shall be no greater than three times the aggregate par value of the
471 junior securities and surplus of such corporation; and
472 (e) The aggregate of the lowest market prices of the total amounts of each of the individual securities
473 of such finance corporation junior to such preference stock and outstanding at the time of the making of
474 such investment shall be at least equal to one-third of the sum of the par value of such preference stock
475 plus the total par value of all other issues of preference stock having the same or senior rank plus the
476 par value of the total bonded debt plus all other indebtedness of such finance corporation as shown by
477 the last published fiscal year-end statement, such lowest market price of any one of such individual
478 securities being determined in the same manner as prescribed in paragraph (e) of clause (19) of this
479 section.
480 (22) Federal housing loans. - First mortgage real estate loans insured by the Federal Housing
481 Administrator, under Title II of the National Housing Act.
482 (23) Certificates of deposit and savings accounts. - Certificates of deposit of, and savings accounts in,
483 any bank, banking institution or trust company, whose deposits are insured by the Federal Deposit
484 Insurance Corporation at the prevailing rate of interest on such certificates or savings accounts; provided,
485 however, no such fiduciary shall invest in such certificates of, or deposits in, any one bank, banking
486 institution or trust company an amount from any one fund in his or its care which shall be in excess of
487 such amount as shall be fully insured as a deposit in such bank, banking institution or trust company by
488 the Federal Deposit Insurance Corporation. A corporate fiduciary shall not, however, be prohibited by
489 the terms of this clause (23) of this section from depositing in its own banking department, in the form
490 of demand deposits, savings accounts, time deposits or certificates of deposit, funds in any amount
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491 awaiting investments or distribution, provided that it shall have complied with the provisions of
492 §§ 6.1-23 and 6.1-21, with reference to the securing of such deposits.
493 (24) Obligations of International Bank, Asian Development Bank and African Development Bank. -
494 Bonds and other obligations issued, guaranteed or assumed by the International Bank for Reconstruction
495 and Development, by the Asian Development Bank or by the African Development Bank.
496 (25) Deposits in savings institutions. - Certificates of deposit of, and savings accounts in, any state or
497 federal savings institution or savings bank lawfully authorized to do business in this Commonwealth
498 whose accounts are insured by the Federal Deposit Insurance Corporation or other federal insurance
499 agency; however, no such fiduciary shall invest in such shares of any one such association an amount
500 from any one fund in his or its care which shall be in excess of such amount as shall be fully insured as
501 an account in such association by the Federal Deposit Insurance Corporation or other federal insurance
502 agency.
503 (26) Certificates evidencing ownership of undivided interests in pools of mortgages. - Certificates
504 evidencing ownership of undivided interests in pools of bonds or negotiable notes directly secured by
505 first lien deeds of trust or mortgages on real property located in the Commonwealth of Virginia
506 improved by single-family residential housing units or multi-family dwelling units; provided that (i) such
507 certificates are rated AA or better by a nationally recognized independent rating agency; (ii) the loans
508 evidenced by such bonds or negotiable notes do not exceed eighty percent of the fair market value, as
509 determined by an independent appraisal thereof, of the real property and the improvements thereon
510 securing such loans; and (iii) such bonds or negotiable notes are assigned to a corporate trustee for the
511 benefit of the holders of such certificates.
512 (27) Shares and share certificates in any credit union lawfully authorized to do business in this
513 Commonwealth whose accounts are insured by the National Credit Union Share Insurance Fund or the
514 Virginia Credit Union Share Insurance Corporation; provided no such fiduciary shall invest in such
515 shares an amount from any one fund in his or its care which shall be in excess of such amount as shall
516 be fully insured as an account in such credit union by the National Credit Union Share Insurance Fund
517 or the Virginia Credit Union Share Insurance Corporation.
518 § 26-40.01. In what securities fiduciaries may invest; definitions.
519 A. As used in this section:
520 "Fiduciary" shall be defined as in § 8.01-2 and shall also include any attorney in fact or agent acting
521 for a principal under a written power of attorney.
522 "National rating service" shall mean Standard & Poor's Corporation, Moody's Investors Service, Inc.,
523 Duff and Phelps, Inc., Fitch Investors Corporation and any successor to the rating business of any of
524 them.
525 B. Notwithstanding any other provision of law designating as legal investments for fiduciaries the
526 bonds, notes, obligations or other evidences of indebtedness issued by a governmental entity or political
527 subdivision of the Commonwealth, including but not limited to agencies, authorities, commissions,
528 districts, boards, or local governments, and except as specifically provided in § 26-40, fiduciaries,
529 whether individual or corporate, shall be conclusively presumed to have been prudent in investing the
530 funds held by them in a fiduciary capacity in only the following securities:
531 1. Obligations of the Commonwealth, its agencies and political subdivisions. - The following
532 obligations:
533 a. Bonds, notes and other evidences of indebtedness of the Commonwealth, and securities
534 unconditionally guaranteed as to the payment of principal and interest by the Commonwealth;
535 b. Revenue bonds, revenue notes or other evidences of revenue indebtedness issued by agencies or
536 authorities of the Commonwealth upon which there is no default; and
537 c. Bonds, notes and other evidences of indebtedness of any county, city, town, district, authority or
538 other public body in the Commonwealth upon which there is no default provided that such bonds, notes
539 and other evidences of indebtedness are (i) direct legal obligations of the public body, for the payment
540 of which the public body has pledged its full faith and credit and unlimited taxing power, or (ii)
541 unconditionally guaranteed as to the payment of principal and interest by the public body.
542 In every case referred to in subsection B 1, such bonds, notes or other evidences of indebtedness
543 shall be rated in one of the two highest rating categories of at least one national rating service and not
544 rated in a category lower than the two highest rating categories of any national rating service.
545 Determination of an obligation's rating in one of the two highest rating categories shall be made without
546 regard to any refinement or gradation of such rating category by numerical or other modifier. In
547 addition, the remaining maturity of such bonds, notes or other evidences of indebtedness shall not be
548 greater than five years.
549 2. Obligations of the United States. - Bonds, notes and other obligations of the United States, and
550 securities unconditionally guaranteed as to the payment of principal and interest by the United States
551 with a remaining maturity not greater than five years, except in the case of savings bonds, which may
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552 have a longer maturity. The obligations enumerated in this subdivision may be held directly or in the
553 form of repurchase agreements collateralized by such obligations or in the form of securities of any
554 open-end or closed-end management type investment company or investment trust registered under the
555 Investment Company Act of 1940, provided that the portfolio of such investment company or investment
556 trust is limited to such obligations or repurchase agreements collateralized by such obligations, or
557 securities of other such investment companies or investment trusts whose portfolios are so restricted.
558 3. Savings accounts, time deposits or certificates of deposit. - Savings accounts, time deposits or
559 certificates of deposit in any bank, savings bank, trust company, savings and loan association or credit
560 union authorized to do business as such in this Commonwealth, but only to the extent that such
561 accounts, deposits or certificates are fully insured by the Federal Deposit Insurance Corporation or any
562 successor federal agency or by the National Credit Union Share Insurance Fund or any successor to it.
563 C. Notwithstanding the provisions of this section, investments listed in § 26-40 as in effect prior to
564 July 1, 1992, which continue to be held on July 1, 1992, shall be subject to § 26-45.1, and any reference
565 to the Virginia "legal list" or to § 26-40 or any predecessor statute contained in a will, trust, or other
566 instrument that was irrevocable on June 30, 1992, shall be construed to refer to such section as in effect
567 on June 30, 1992, or at such earlier time as may be specified in the controlling document, absent an
568 expression of intent to the contrary contained in such document.
569 D. The permissible investments specified in subsection B are not exclusive and shall not be construed
570 to limit a fiduciary's investments as permitted pursuant to § 26-45.1.
571 § 51.1-803. Investments of retirement systems.
572 If the governing body of any county, city, or town establishes a retirement system pursuant to the
573 provisions of this article, any funds that may be allocated, segregated, or otherwise designated for the
574 retirement system, which are on hand at any time and are not necessary for immediate payment of
575 pensions or benefits, shall be invested in the following:
576 1. Obligations of the Commonwealth. - Stocks, bonds, notes, and other evidences of indebtedness of
577 the Commonwealth of Virginia, and those unconditionally guaranteed as to the payment of principal and
578 interest by the Commonwealth of Virginia.
579 2. Obligations of the United States, etc. - Stocks, bonds, treasury notes and other evidences of
580 indebtedness of the United States, including the guaranteed portion of any loan guaranteed by the Small
581 Business Administration, an agency of the United States government, and those unconditionally
582 guaranteed as to the payment of principal and interest by the United States; and bonds of the District of
583 Columbia, and bonds and notes of the Federal National Mortgage Association and the Federal Home
584 Loan Banks, and bonds, debentures or other similar obligations of federal land banks, federal
585 intermediate credit banks, or banks of cooperatives, issued pursuant to acts of Congress, and obligations
586 issued by the United States Postal Service when the principal and interest thereon are guaranteed by the
587 government of the United States. The evidences of indebtedness enumerated by this paragraph may be
588 held directly or in the form of repurchase agreements collateralized by such debt securities or in the
589 form of securities of any open-end or closed-end management type investment company or investment
590 trust registered under the Investment Company Act of 1940, provided that the portfolio of such
591 investment company or investment trust is limited to such evidences of indebtedness or repurchase
592 agreements collateralized by such debt securities, or securities of other such investment companies or
593 investment trusts whose portfolios are so restricted.
594 3. Obligations of other states. - Stocks, bonds, notes and other evidences of indebtedness of any state
595 of the United States upon which there is no default and upon which there has been no default for more
596 than ninety days; provided that within the twenty fiscal years next preceding the making of such
597 investment, such state has not been in default for more than ninety days in the payment of any part of
598 principal or interest of any debt authorized by the legislature of such state to be contracted.
599 4. Obligations of Virginia counties, cities, etc. - Stocks, bonds, notes and other evidences of
600 indebtedness of any county, city, town, district, authority or other public body in the Commonwealth of
601 Virginia upon which there is no default; provided, that if the principal and interest be payable from
602 revenues or tolls and the project has not been completed, or if completed, has not established an
603 operating record of net earnings available for payment of principal and interest equal to estimated
604 requirements for that purpose according to the terms of the issue, the standards of judgment and care
605 required in § 26-45.1, without reference to this section, shall apply.
606 In any case in which an authority, having an established record of net earnings available for payment
607 of principal and interest equal to estimated requirements for that purpose according to the terms of the
608 issue, issues additional evidences of indebtedness for the purposes of acquiring or constructing additional
609 facilities of the same general character that it is then operating, such additional evidences of
610 indebtedness shall be governed fully by the provisions of this section without limitation.
611 5. Obligations of cities, counties, etc., of other states. - Legally authorized stocks, bonds, notes and
612 other evidences of indebtedness of any city, county, town or district situated in any one of the states of
613 the United States upon which there is no default and upon which there has been no default for more
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614 than ninety days; provided that (i) within the twenty fiscal years next preceding the making of such
615 investment, such city, county, town or district has not been in default for more than ninety days in the
616 payment of any part of principal or interest of any stock, bond, note or other evidence of indebtedness
617 issued by it; (ii) such city, county, town or district shall have been in continuous existence for at least
618 twenty years; (iii) such city, county, town or district has a population, as shown by the federal census
619 next preceding the making of such investment, of not less than 25,000 inhabitants; (iv) the stocks,
620 bonds, notes or other evidences of indebtedness in which such investment is made are the direct legal
621 obligations of the city, county, town or district issuing the same; (v) the city, county, town or district
622 has power to levy taxes on the taxable real property therein for the payment of such obligations without
623 limitation of rate or amount; and (vi) the net indebtedness of such city, county, town or district
624 (including the issue in which such investment is made), after deducting the amount of its bonds issued
625 for self-sustaining public utilities, does not exceed ten percent of the value of the taxable property in
626 such city, county, town or district, to be ascertained by the valuation of such property therein for the
627 assessment of taxes next preceding the making of such investment.
628 6. Obligations of International Bank, Asian Development Bank and African Development Bank. -
629 Bonds and other obligations issued, guaranteed or assumed by the International Bank for Reconstruction
630 and Development, by the Asian Development Bank or by the African Development Bank.
631 7. Other investments made in conformity with the standards and requirements set forth in
632 § 51.1-124.32.
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