8/5/22 9:58

OCoO~NOUIRWNE

1995 SESSION

INTRODUCED

LD3641733
SENATE BILL NO. 989
Offered January 23, 1995
A BILL to amend the Code of Virginia by adding in Chapter 21 of Title 54.1 an article numbered 3,
consisting of sections numbered 54.1-2130 through 54.1-2144, relating to duties of real estate
brokers and salespersons.

Patrons—Schewel, Barry, Calhoun, Chichester, Colgan, Cross, Earley, Goode, Hawkins, Holland, C.A.,
Houck, Howell, Lambert, Lucas, Maxwell, Miller, K.G., Nolen, Norment, Quayle, Reasor, Sasaw,
Stolle, Stosch, Waddell, Walker and Woods; Delegates: Abbitt, Albo, Almand, Baker, Ball, Barlow,
Behm, Bloxom, Brickley, Calahan, Cantor, Christian, Connally, Cooper, Copeland, Cox, Crittenden,
Croshaw, Crouch, Darner, Davies, Diamonstein, Dudley, Fisher, Forbes, Giesen, Griffith, Hall,
Hamilton, Hargrove, Harris, Howell, Hull, Ingram, Katzen, Keating, Kidd, Kilgore, Marshall, May,
McClure, McDonnell, Mims, Moore, Morgan, Newman, Nixon, O'Brien, Orrock, Parrish, Plum,
Purkey, Reid, Reynolds, Rhodes, Rollison, Ruff, Scott, Sherwood, Shuler, Thomas, Wagner,
Wardrup, Watkins and Woodrum

Referred to the Committee on General Laws

Be it enacted by the General Assembly of Virginia:
1. That the Code of Virginia is amended by adding in Chapter 21 of Title 54.1 an article
numbered 3, consisting of sections numbered 54.1-2130 through 54.1-2144, as follows:
Article 3.
Duties of Real Estate Brokers and Salespersons.

§54.1-2130. Definitions.

As used in this article:

"Agency" means every relationship in which a real estate licensee acts for or represents a client by
such client's express authority in a real estate transaction, unless a different legal relationship is
intended and is agreed to as part of the brokerage relationship. Nothing in this article shall prohibit a
licensee and a client from agreeing in writing to a brokerage relationship under which the licensee acts
as an independent contractor or which imposes on a licensee agency obligations in addition to those
provided in this article. If a licensee agrees to additional agency obligations, however, the licensee shall
only have those obligations agreed to with the client in the brokerage relationship.

"Brokerage relationship” means the contractual relationship between a client and a real estate
licensee who has been engaged by such client for the purpose of procuring a seller, buyer, option,
tenant, or landlord ready, able, and willing to sell, buy, option, exchange or rent real estate on behalf
of a client.

"Client" means a person who has entered into a brokerage relationship with a licensee.

"Common source information company' means any person, firm, or corporation that is a source,
compiler, or supplier of information regarding real estate for sale or lease and other data and includes,
but is not limited to, multiple listing services.

"Customer" means a person who has not entered into a brokerage relationship with a licensee but
for whom a licensee performs ministerial acts in a real estate transaction. Unless a licensee enters into
a brokerage relationship with such person, it shall be presumed that such person is a customer of the
licensee rather than a client.

"Designated agent” or "designated representative” means a licensee who has been assigned by a
principal or supervising broker to represent a client when a different client is also represented by such
principal or broker in the same transaction.

"Dual agent" or "dual representative’ means a licensee who has a brokerage relationship with both
seller and buyer, or both landlord and tenant, in the same real estate transaction.

"Licensee" means real estate brokers and salespersons as defined in Article 1 of Chapter 21 of this
title.

"Ministerial acts’ means those routine acts which a licensee can perform for a person which do not
involve discretion or the exercise of the licensee's own judgment.

"Sandard agent" means a licensee who acts for or represents a client in an agency relationship. A
standard agent shall have the obligations as provided in this article.

§54.1-2131. Licensees engaged by sellers.

A. A licensee engaged by a seller shall:

1. Perform in accordance with the terms of the brokerage relationship;

2. Promote the interests of the seller by:
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a. Seeking a sale at the price and terms agreed upon in the brokerage relationship or at a price and
terms acceptable to the seller; however, the licensee shall not be obligated to seek additional offers to
purchase the property while the property is subject to a contract of sale, unless agreed to as part of the
brokerage relationship or as the contract of sale so provides;

b. Presenting in a timely manner all written offers or counteroffers to and from the seller, even when
the property is already subject to a contract of sale;

c. Disclosing to the seller material facts related to the property or concerning the transaction of
which the licensee has actual knowledge; and

d. Accounting for in a timely manner all money and property received in which the seller has or may
have an interest;

3. Maintain confidentiality of all personal and financial information received from the seller during
the brokerage relationship, unless otherwise provided by law or the seller consents in writing to the
release of such information;

4. Exercise ordinary care; and

5. Comply with all requirements of this article and all applicable statutes and regulations which are
not in conflict with this article, including but not limited to applicable fair housing statutes.

B. Licensees shall treat all prospective buyers honestly and shall not knowingly give them false
information. A licensee engaged by a seller shall disclose to prospective buyers all material adverse
facts pertaining to the physical condition of the property and the seller's financial ability to perform the
terms of the contract which are actually known by the licensee. A licensee shall not be liable to a buyer
for providing false information to the buyer if the false information was provided to the licensee by the
seller and the licensee did not have actual knowledge that the information was false. No cause of action
shall arise against any licensee for revealing information in compliance with this article. Nothing in this
article shall limit in any way the provisions of the Virginia Residential Property Disclosure Act
(8 55-517 et seq.).

C. A licensee engaged by a seller in a real estate transaction may, unless prohibited by law, provide
assistance to a buyer or potential buyer by performing ministerial acts. Performing such ministerial acts
shall not be construed to violate the licensee's brokerage relationship with the seller nor shall
performing such ministerial acts be construed to form a brokerage relationship with such buyer or
potential buyer.

D. A licensee engaged by a seller does not breach any duty or obligation owed to the seller by
showing alternative properties to prospective buyers, whether as clients or customers, or by representing
other sellers who have other properties for sale.

E. Licensees shall disclosure brokerage relationships pursuant to the provisions of this article.

§54.1-2132. Licensees engaged by buyers.

A. A licensee engaged by a buyer shall:

1. Perform in accordance with the terms of the brokerage relationship;

2. Promote the interests of the buyer by:

a. Seeking a property at a price and with terms acceptable to the buyer; however, the licensee shall
not be obligated to seek other properties for the buyer while the buyer is a party to a contract to
purchase property unless agreed to as part of the brokerage relationship;

b. Presenting in a timely manner all written offers or counteroffers to and from the buyer, even when
the buyer is already a party to a contract to purchase property;

c. Disclosing to the buyer material facts related to the property or concerning the transaction of
which the licensee has actual knowledge;

d. Accounting for in a timely manner all money and property received in which the buyer has or
may have an interest;

3. Maintain confidentiality of all personal and financial information received from the buyer during
the brokerage relationship unless otherwise provided by law or the buyer consents in writing to the
release of such information;

4. Exercise ordinary care; and

5. Comply with all requirements of this article and all applicable statutes and regulations which are
not in conflict with this article, including but not limited to applicable fair housing statutes.

B. Licensees shall treat all prospective sellers honestly and shall not knowingly give them false
information. No cause of action shall arise against any licensee for revealing information in compliance
with this article. A licensee engaged by a buyer shall disclose to a sdler all material adverse facts
actually known by the licensee concerning the buyer's financial ability to perform the terms of the
contract, and in the case of a residential transaction, the buyer's intent to occupy the property as a
principal residence.

C. A licensee engaged by a buyer in a real estate transaction may, unless prohibited by law, provide
assistance to the seller, or prospective seller, by performing ministerial acts. Performing such ministerial
acts shall not be construed to violate the licensee's brokerage relationship with the buyer nor shall
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performing such ministerial acts be construed to form a brokerage relationship with such seller.

D. A licensee engaged by a buyer does not breach any duty or obligation to the buyer by showing
properties in which the buyer is interested to other prospective buyers, whether as clients or customers,
by representing other buyers looking at the same or other properties, or by representing sellers relative
to other properties.

E. Licensees shall disclosure brokerage relationships pursuant to the provisions of this article.

§54.1-2133. Licensees engaged by landlords.

A. A licensee engaged by a landlord shall:

1. Perform in accordance with the terms of the brokerage relationship;

2. Promote the interests of the landlord by:

a. Seeking a tenant at the price and terms agreed in the brokerage relationship or at a price and
terms acceptable to the landlord; however, the licensee shall not be obligated to seek additional offers
to lease the property while the property is subject to a lease or a letter of intent to lease under which
the tenant has not yet taken possession, unless agreed as part of the brokerage relationship, or unless
the lease or the letter of intent to lease so provides,

b. Presenting in a timely manner all written offers or counteroffers to and from the landlord, even
when the property is already subject to a lease or a letter of intent to lease;

c. Disclosing to the landlord material facts related to the property or concerning the transaction of
which the licensee has actual knowledge;

d. Accounting for in a timely manner all money and property received in which the landlord has or
may have an interest;

3. Maintain confidentiality of all personal and financial information received from the landlord
during the brokerage relationship, unless otherwise provided by law or the landlord consents in writing
to the release of such information;

4. Exercise ordinary care; and

5. Comply with all requirements of this article and all applicable statutes and regulations which are
not in conflict with this article, including but not limited to applicable fair housing statutes.

B. Licensees shall treat all prospective tenants honestly and shall not knowingly give them false
information. A licensee engaged by a landlord shall disclose to prospective tenants all material adverse
facts pertaining to the physical condition of the property and the landlord's financial ability to perform
the terms of the lease or the letter of intent to lease which are actually known by the licensee and which
could not be discovered by a reasonably diligent inspection of the property by the tenant. A licensee
shall not be liable to a tenant for providing false information to the tenant if the false information was
provided to the licensee by the landlord and the licensee did not have actual knowledge that the
information was false. No cause of action shall arise against any licensee for revealing information in
compliance with this article. Nothing in this subsection shall limit the right of a prospective tenant to
inspect the physical condition of the property.

C. A licensee engaged by a landlord in a real estate transaction may, unless prohibited by law,
provide assistance to a tenant, or potential tenant, by performing ministerial acts. Performing such
ministerial acts shall not be construed to violate the licensee's brokerage relationship with the landlord
nor shall performing such ministerial acts be construed to form a brokerage relationship with such
tenant or potential tenant.

D. A licensee engaged by a landlord does not breach any duty or obligation owed to the landlord by
showing alternative properties to prospective tenants, whether as clients or customers, or by
representing other landlords who have other properties for lease.

E. Licensees shall disclosure brokerage relationships pursuant to the provisions of this article.

§54.1-2134. Licensees engaged by tenants.

A. A licensee engaged by a tenant shall:

1. Perform in accordance with the terms of the brokerage relationship;

2. Promote the interests of the tenant by:

a. Seeking a lease at a price and with terms acceptable to the tenant; however, the licensee shall not
be obligated to seek other properties for the tenant while the tenant is a party to a lease or a letter of
intent to lease exists under which the tenant has not yet taken possession, unless agreed to as part of
the brokerage relationship, or unless the lease or the letter of intent to lease so provides;

b. Presenting in a timely fashion all written offers or counteroffers to and from the tenant, even
when the tenant is already a party to a lease or a letter of intent to lease;

c. Disclosing to the tenant material facts related to the property or concerning the transaction of
which the licensee has actual knowledge;

d. Accounting for in a timely manner all money and property received in which the tenant has or
may have an interest;

3. Maintain confidentiality of all personal and financial information received from the tenant during
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the brokerage relationship unless otherwise provided by law or the tenant consents in writing to the
release of such information;

4. Exercise ordinary care; and

5. Comply with all requirements of this article and all applicable statutes and regulations which are
not in conflict with this article, including but not limited to applicable fair housing statutes.

B. Licensees shall treat all prospective landlords honestly and shall not knowingly give them false
information. No cause of action shall arise against any licensee for revealing information in compliance
with this article. A licensee engaged by a tenant shall disclose to a landlord all material adverse facts
actually known by the licensee concerning the tenant's financial ability to perform the terms of the lease
or the letter of intent to lease the property.

C. A licensee engaged by a tenant in a real estate transaction may provide assistance to the landlord
or prospective landlord by performing ministerial acts. Performing ministerial acts shall not be
construed to violate the licensee's brokerage relationship with the tenant nor shall performing such
ministerial acts be construed to form a brokerage relationship with the landlord or prospective landlord.

D. A licensee engaged by a tenant does not breach any duty or obligation to the tenant by showing
properties in which the tenant is interested to other prospective tenants, whether as clients or customers,
by representing other tenants looking for the same or other properties to lease, or by representing
landlords relative to other properties.

E. Licensees shall disclose brokerage relationships pursuant to the provisions of this article.

§54.1-2135. Licensees engaged to manage real estate.

A. A licensee engaged to manage real estate shall:

1. Perform in accordance with the terms of the property management agreement;

2. Exercise ordinary care;

3. Disclose in a timely manner to the owner material facts of which the licensee has actual
knowledge concerning the property;

4. Maintain confidentiality of all personal and financial information received from the owner during
the brokerage relationship unless otherwise provided by law or the owner consents in writing to the
release of such information;

5. Account for, in a timely manner, all money and property received in which the owner has or may
have an interest; and

6. Comply with all requirements of this article and all applicable statutes and regulations which are
not in conflict with this article, including but not limited to applicable fair housing statutes.

B. A licensee engaged to manage real estate does not breach any duty or obligation to the owner by
representing other owners in the management of other properties.

C. A licensee may also represent the owner as seller or landlord if they enter into a brokerage
relationship that so provides; in which case, the licensee shall disclose brokerage relationships pursuant
to the provisions of this article.

§54.1-2136. Preconditions to brokerage relationship.

Prior to entering into any brokerage relationship provided for in this article, a licensee shall advise
the prospective client of (i) the type of brokerage relationship proposed by the broker and (ii) the
broker's compensation and whether the broker will share such salary or compensation with another
broker who may have a brokerage relationship with another party to the transaction.

§54.1-2137. Commencement and termination of brokerage relationships.

A. The brokerage relationships set forth in this article shall commence at the time that a client
engages a licensee and shall continue until (i) completion of performance in accordance with the
brokerage relationship or (ii) the earlier of (a) any date of expiration agreed upon by the parties as
part of the brokerage relationship or in any amendments thereto, (b) any mutually agreed upon
termination of the relationship, or (c) a default by any party under the terms of the brokerage
relationship.

B. Brokerage relationships shall have a definite termination date; however, if a brokerage
relationship does not specify a definite termination date, the brokerage relationship shall terminate one
year after the date the brokerage relationship was entered into.

C. Except as otherwise agreed to in writing, a licensee owes no further duties to a client after
termination, expiration, or completion of performance of the brokerage relationship, except to (i)
account for all moneys and property relating to the brokerage relationship and (ii) keep confidential all
personal and financial information received from the client during the course of the brokerage
relationship, unless otherwise provided by law or the client consents in writing to the release of such
information.

§ 54.1-2138. Disclosure of brokerage relationship.

A. Upon having a substantive discussion about a specific property or properties with an actual or
prospective buyer or seller who is not the client of the licensee, a licensee shall disclose that he has a
brokerage relationship with another party to the transaction. Further, except as provided in § 54.1-2139,
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such disclosure shall be made in writing at the earliest practical time, but in no event later than the
time when specific real estate assistance is first provided. Such disclosure may be given in combination
with other disclosures or provided with other information, but if so, the disclosure must be conspicuous,
printed in bold lettering, all capitals, underlined, or within a separate box. Any disclosure which
complies substantially in effect with the following shall be deemed in compliance with this disclosure
requirement:

DISCLOSURE OF BROKERAGE RELATIONSHIP
The undersi gned do hereby acknow edge di scl osure that:
The licensee . ... . e

Narme of Firm

represents the following party in a real estate transaction

........ Seller(s) or ........ Buyer(s)
........ Landl ord(s) or ..eve..... Tenant(s)
Dat e Name
Dat e Name

B. A licensee shall disclose to an actual or prospective lessor or lessee, who is not the client of the
licensee, that the licensee has a brokerage relationship with another party or parties to the transaction.
Such disclosure shall be in writing and included in all applications for lease or in the lease itsalf,
whichever occurs first. If the terms of the lease do not provide for such disclosure, disclosure shall be
made in writing no later than the signing of the lease. Such disclosure requirement shall not apply to
lessors or lessees in single or multifamily residential units for lease terms of less than two months.

C. If a licensee's relationship to a client or customer changes, the licensee shall disclose that fact in
writing to all clients and customers already involved in the specific contemplated transaction.

D. Copies of any disclosures shall be kept by the licensee for a period of three years as proof of
having made such disclosure, whether or not such disclosure is acknowledged in writing by the party to
whom such disclosure was shown or given.

§54.1-2139. Disclosed dual or designated representation authorized.

A. A broker may act as a dual representative only with the written consent of all clients to the
transaction. Such written consent and disclosure of the brokerage relationship as required by this article
shall be presumed to have been given as against any client who signs a disclosure as provided in this
article.

B. Such disclosure may be given in combination with other disclosures or provided with other
information, but if so, the disclosure must be conspicuous, printed in bold lettering, all capitals,
underlined, or within a separate box. Any disclosure which complies substantially in effect with the
following shall be deemed in compliance with this disclosure requirement:

DISCLOSURE OF DUAL REPRESENTATION

The undersi gned do hereby acknow edge di scl osure that:
The licensee ... ... . .

(Nane of Broker, Firmor Sal esperson

as applicable)
represents nore than one party in this real estate transaction
as indicated bel ow
....... Seller(s) and Buyer (s)
....... Landl ord(s) and Tenant (s).

The undersi gned understands that the dual representative nay not
disclose to either client any information that has been given to

the dual representative by the other client within the confidence
and trust of the brokerage relationship except for that information
which is otherwise required or pernmitted by Article 3

(8 54.1-2130 et seq.) of chapter 21 of Title 54.1 of the Code

of Virginia to be disclosed. The undersigned by signing this

noti ce do hereby acknow edge their infornmed consent to the disclosed
dual representation by the |icensee
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Dat e Nane (One Party)
........ Date mm(meparty)
e Date ................ Nama(aherparty)
e Date ................ Nama(aherparty)

C. No cause of action shall arise against a dual representative for making disclosures of brokerage
relationships as provided by this article. A dual representative does not terminate any brokerage
relationship by the making of any such allowed or required disclosures of dual representation.

D. In any real estate transaction, a licensee may withdraw, without liability, from representing a
client who refuses to consent to a disclosed dual representation. Such withdrawal shall not prejudice the
ability of the licensee to continue to represent the other client in the transaction nor to limit the licensee
from representing the client who refused the dual representation in other transactions not involving dual
representation.

E. A principal or supervising broker may assign different licensees affiliated with the broker as
designated representatives to represent different clients in the same transaction to the exclusion of all
other licensees in the firm. Use of such designated representatives shall not constitute dual
representation if a designated representative is not representing more than one client in a particular
real estate transaction; however, the principal or broker who is supervising the transaction shall be
considered a dual representative as provided in this article. Designated representatives may not disclose,
except to the affiliated licensee's broker, personal or financial information received from the clients
during the brokerage relationship, unless otherwise provided for by law or the client consents in writing
to the release of such information.

F. Use of designated representatives in a real estate transaction shall be disclosed in accordance
with the provisions of this article. Such disclosure may be given in combination with other disclosures
or provided with other information, but if so, the disclosure must be conspicuous, printed in bold
lettering, all capitals, underlined, or within a separate box. Any disclosure which complies substantially
in effect with the following shall be deemed in compliance with such disclosure requirement:

DISCLOSURE OF THE USE OF DES GNATED REPRESENTATIVES
The undersi gned do hereby acknow edge di scl osure that:

The licensee .......... . . ...

(Nane of Broker and Firn)
represents nore than one party in this real estate
transaction as indicated bel ow

......... Seller(s) and Buyer (s)
......... Landl ord(s) and Tenant (s).

The undersi gned understands that the dual representative may not
disclose to either client any information that has been given to
the dual representative by the other client within the confidence
and trust of the brokerage relationship except for that information
which is otherwise required or permtted by Article 3 (8 54.1-2130

et seq.) of chapter 21 of Title 54.1 of the Code of Virginia to be
di scl osed. The undersigned by signing this notice do hereby

acknow edge their inforned consent to the disclosed dua
representation by the |licensee.

The principal or supervising broker has assigned
.................... to act as Designated Representative
(Li censee/ Sal es Associ at e)
for the one party as indicated bel ow

......... Seller(s) or Buyer (s)
......... Landl ord(s) or Tenant (s).
and
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to act as Designated Representative
(Li censee/ Sal es Associ at e)
for the other party as indicated bel ow

......... Sel ler(s) or Buyer (s)

......... Landl ord(s) or Tenant (s) .
Dat e Narme (One Party)
Dat e Name (One Party)
Dat e Name (One Party)
Dat e Name (One Party)

§ 54.1-2140. Compensation shall not imply brokerage relationship.

The payment or promise of payment or compensation to a real estate broker does not create a
brokerage relationship between any broker, seller, landlord, buyer or tenant.

§54.1-2141. Brokerage relationship not created by using common source information company.

No licensee representing a buyer or tenant shall be deemed to have a brokerage relationship with a
seller, landlord or other licensee solely by reason of using a common source information company.

§54.1-2142. Liability; knowledge not to be imputed.

A. A client is not liable for (i) a misrepresentation made by a licensee in connection with a
brokerage relationship, unless the client knew or should have known of the misrepresentation and failed
to take reasonable steps to correct the misrepresentation in a timely manner, or (ii) the negligence,
gross negligence or intentional acts of any broker or broker's licensee.

B. A broker who has a brokerage relationship with a client and who engages another broker to
assist in providing brokerage services to such client shall not liable for (i) a misrepresentation made by
the other broker, unless the broker knew or should have known of the other broker's misrepresentation
and failed to take reasonable steps to correct the misrepresentation in a timely manner, or (ii) the
negligence, gross negligence or intentional acts of the assisting broker or assisting broker's licensee.

C. Clients, brokers and broker's licensees shall be deemed to possess actual knowledge and
information only. Knowledge or information among or between clients, brokers, or broker's licensees
shall not be imputed.

D. Nothing in this section shall limit the liability of a client for the misrepresentation, negligence,
gross negligence or intentional acts of such client in connection with a real estate transaction.

§54.1-2143. Real estate board regulations to be consistent.

Any regulations adopted by the Virginia Real Estate Board shall be consistent with this article, and
any such regulations existing as of the effective date of this article shall be modified to comply with the
provisions of this article.

§54.1-2144. Common law abrogated.

The common law of agency relative to real estate transactions shall be expressly abrogated.
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