
1995 SESSION

INTRODUCED

LD2776288
1 HOUSE BILL NO. 645
2 Offered January 25, 1994
3 A BILL to amend and reenact §§ 8.1-105 and 8.2-403 of the Code of Virginia, and to amend the Code
4 of Virginia by adding a title numbered 8.6A, consisting of sections numbered 8.6A-101 through
5 8.6A-110, and to repeal Title 8.6 of the Code of Virginia, consisting of §§ 8.6-101 through 8.6-111,
6 relating to the Uniform Commercial Code; bulk sales.
7 ––––––––––
8 Patron––Heilig
9 ––––––––––

10 Referred to Committee for Courts of Justice
11 ––––––––––
12 Be it enacted by the General Assembly of Virginia:
13 1. That §§ 8.1-105 and 8.2-403 of the Code of Virginia are amended and reenacted, and that the
14 Code of Virginia is amended by adding a title numbered 8.6A, consisting of sections numbered
15 8.6A-101 through 8.6A-110 as follows:
16 § 8.1-105. Territorial application of the act; parties' power to choose applicable law.
17 (1) Except as provided hereafter in this section, when a transaction bears a reasonable relation to this
18 Commonwealth and also to another state or nation the parties may agree that the law either of this
19 Commonwealth or of such other state or nation shall govern their rights and duties. Failing such
20 agreement this act applies to transactions bearing an appropriate relation to this Commonwealth.
21 (2) Where one of the following provisions of this act specifies the applicable law, that provision
22 governs and a contrary agreement is effective only to the extent permitted by the law (including the
23 conflict of laws rules) so specified:
24 Rights of creditors against sold goods. § 8.2-402.
25 Applicability of the title on leases. §§ 8.2A-105 and 8.2A-106.
26 Applicability of the title on bank deposits and collections. § 8.4-102.
27 Applicability of the title on funds transfers. § 8.4A-507.
28 Bulk transfers subject to the title on bulk transfers. § 8.6-102 sales § 8.6A-103.
29 Applicability of the title on investment securities. § 8.8-106.
30 Perfection provisions of the title on secured transactions. § 8.9-103.
31 § 8.2-403. Power to transfer; good faith purchase of goods; "entrusting."
32 (1) A purchaser of goods acquires all title which his transferor had or had power to transfer except
33 that a purchaser of a limited interest acquires rights only to the extent of the interest purchased. A
34 person with voidable title has power to transfer a good title to a good faith purchaser for value. When
35 goods have been delivered under a transaction of purchase the purchaser has such power even though
36 (a) the transferor was deceived as to the identity of the purchaser, or
37 (b) the delivery was in exchange for a check which is later dishonored, or
38 (c) it was agreed that the transaction was to be a "cash sale," or
39 (d) the delivery was procured through fraud punishable as larcenous under the criminal law.
40 (2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him
41 power to transfer all rights of the entruster to a buyer in ordinary course of business.
42 (3) "Entrusting" includes any delivery and any acquiescence in retention of possession regardless of
43 any condition expressed between the parties to the delivery or acquiescence and regardless of whether
44 the procurement of the entrusting or the possessor's disposition of the goods have been such as to be
45 larcenous under the criminal law.
46 (4) The rights of other purchasers of goods and of lien creditors are governed by the titles on
47 secured transactions (Title 8.9), bulk transfers (Title 8.6) sales (Title 8.6A) and documents of title (Title
48 8.7).
49 Title 8.6A.
50 Commercial Code - Bulk Transfers.
51 § 8.6A-101. Short title.
52 This Article shall be known and may be cited as Uniform Commercial Code - Bulk Sales.
53 § 8.6A-102. Definitions and index of definitions.
54 (1) In this Article, unless the context otherwise requires:
55 (a) "Assets" means the inventory that is the subject of a bulk sale and any tangible and intangible
56 personal property used or held for use primarily in or arising from the seller's business and sold in
57 connection with that inventory, but the term does not include:
58 (i) Fixtures (§ 9-313(1)(a)) other than readily removable factory and office machines;
59 (ii) The lessee's interest in a lease of real property; or
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60 (iii) Property to the extent it is generally exempt from creditor process under nonbankruptcy law.
61 (b) "Auctioneer" means a person whom the seller engages to direct, conduct, control, or be
62 responsible for a sale by auction.
63 (c) "Bulk sale" means:
64 (i) In the case of a sale by auction or a sale or series of sales conducted by a liquidator on the
65 seller's behalf, a sale or series of sales not in the ordinary course of the seller's business of more than
66 half of the seller's inventory as measured by value on the date of the bulk sale agreement, if on that
67 date the auctioneer or liquidator has notice, or after reasonable inquiry would have had notice, that the
68 seller will not continue to operate the same or a similar kind of business after the sale or series of
69 sales; and
70 (ii) In all other cases, a sale not in the ordinary course of the seller's business of more than half the
71 seller's inventory, as measured by value on the date of the bulk-sale agreement, if on that date the buyer
72 has notice, or after reasonable inquiry would have had notice, that the seller will not continue to
73 operate the same or a similar kind of business after the sale.
74 (d) "Claim" means a right to payment from the seller, whether or not the right is reduced to
75 judgment, liquidated, fixed, matured, disputed, secured, legal, or equitable. The term includes costs of
76 collection and attorney's fees only to the extent that the laws of this state permit the holder of the claim
77 to recover them in an action against the obligor.
78 (e) "Claimant" means a person holding a claim incurred in the seller's business other than:
79 (i) An unsecured and unmatured claim for employment compensation and benefits, including
80 commissions and vacation, severance, and sick leave pay;
81 (ii) A claim for injury to an individual or to property, or for breach of warranty, unless:
82 (A) A right of action for the claim has accrued;
83 (B) The claim has been asserted against the seller; and
84 (C) The seller knows the identity of the person asserting the claim and the basis upon which the
85 person has asserted it; and
86 (States To Select One Alternative:)
87 ALTERNATIVE A:
88 (iii) A claim for taxes owing to a governmental unit.
89 ALTERNATIVE B:
90 (iii) A claim for taxes owing to a governmental unit if:
91 (A) A statute governing the enforcement of the claim permits or requires notice of the bulk sale to be
92 given to the governmental unit in a manner other than by compliance with the requirements of this
93 Article; and
94 (B) Notice is given in accordance with the statute.
95 (f) "Creditor" means a claimant or other person holding a claim.
96 (g) "Date of the bulk sale" means:
97 (A) If the sale is by auction or is conducted by a liquidator on the seller's behalf, the date on which
98 more than ten percent of the net proceeds is paid to or for the benefit of the seller; and
99 (B) in all other cases, the later of the date on which:

100 (i) more than ten percent of the net contract price is paid to or for the benefit of the seller; or
101 (ii) more than ten percent of the assets, as measured by value, are transferred to the buyer.
102 For purposes of this subsection:
103 (A) Delivery of a negotiable instrument (§ 3-104(1)) to or for the benefit of the seller in exchange for
104 assets constitutes payment of the contract price pro tanto;
105 (B) To the extent that the contract price is deposited in an escrow, the contract price is paid to or
106 for the benefit of the seller when the seller acquires the unconditional right to receive the deposit or
107 when the deposit is delivered to the seller or for the benefit of the seller, whichever is earlier; and
108 (C) An asset is transferred when a person holding an unsecured claim can no longer obtain through
109 judicial proceedings rights to the asset that are superior to those of the buyer arising as a result of the
110 bulk sale. A person holding an unsecured claim can obtain those superior rights to a tangible asset at
111 least until the buyer has an unconditional right, under the bulk sale agreement, to possess the asset, and
112 a person holding an unsecured claim can obtain those superior rights to an intangible asset at least
113 until the buyer has an unconditional right, under the bulk sale agreement, to use the asset.
114 (h) "Date of the bulk sale agreement" means:
115 (i) In the case of a sale by auction or conducted by a liquidator (subsection (c)(i)), the date on
116 which the seller engages the auctioneer or liquidator; and
117 (ii) in all other cases, the date on which a bulk sale agreement becomes enforceable between the
118 buyer and the seller.
119 (i) "Debt" means liability on a claim.
120 (j) "Liquidator" means a person who is regularly engaged in the business of disposing of assets for
121 businesses contemplating liquidation or dissolution.
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122 (k) "Net contract price" means the new consideration the buyer is obligated to pay for the assets
123 less:
124 (i) the amount of any proceeds of the sale of an asset to the extent that the proceeds are applied in
125 partial or total satisfaction of a debt secured by the asset; and
126 (ii) the amount of any debt to the extent it is secured by a security interest or lien that is enforceable
127 against the asset before and after it has been sold to a buyer. If a debt is secured by an asset and other
128 property of the seller, the amount of the debt secured by a security interest or lien that is enforceable
129 against the asset is determined by multiplying the debt by a fraction, the numerator of which is the
130 value of the new consideration for the asset on the date of the bulk sale and the denominator of which
131 is the value of all property securing the debt on the date of the bulk sale.
132 (l) "Net proceeds" means the new consideration received for assets sold at a sale by auction or a
133 sale conducted by a liquidator on the seller's behalf less:
134 (i) Commissions and reasonable expenses of the sale;
135 (ii) The amount of any proceeds of the sale of an asset, to the extent that the proceeds are applied in
136 partial or total satisfaction of a debt secured by the asset; and
137 (iii) the amount of any debt to the extent it is secured by a security interest or lien that is
138 enforceable against the asset before and after it has been sold to a buyer. If a debt is secured by an
139 asset and other property of the seller, the amount of the debt secured by a security interest or lien that
140 is enforceable against the asset is determined by multiplying the debt by a fraction, the numerator of
141 which is the value of the new consideration for the asset on the date of the bulk sale and the
142 denominator of which is the value of all property securing the debt on the date of the bulk sale.
143 (m) A sale is "in the ordinary course of the seller's business" if the sale comports with usual or
144 customary practices in the kind of business in which the seller is engaged or with the seller's own usual
145 or customary practices.
146 (n) "United States" includes its territories and possessions and the Commonwealth of Puerto Rico.
147 (o) "Value" means fair market value.
148 (p) "Verified" means signed and sworn to or affirmed.
149 (2) The following definitions in other Articles apply to this Article:
150 (a) "Buyer" - § 2-103(1)(a);
151 (b) "Equipment" - § 9-109(2);
152 (c) "Inventory" - § 9-109(4);
153 (d) "Sale" - § 2-106(1);
154 (e) "Seller" - § 2-103(1)(d).
155 (3) In addition, Article 1 contains general definitions and principles of construction and
156 interpretation applicable throughout this Article.
157 § 8.6A-103. Applicability of Article.
158 (1) Except as otherwise provided in subsection (3), this Article applies to a bulk sale if:
159 (a) the seller's principal business is the sale of inventory from stock; and
160 (b) on the date of the bulk sale agreement the seller is located in this state or, if the seller is located
161 in a jurisdiction that is not a part of the United States, the seller's major executive office in the United
162 States is in this state.
163 (2) A seller is deemed to be located at his or her place of business. If a seller has more than one
164 place of business, the seller is deemed located at his or her chief executive office.
165 (3) This Article does not apply to:
166 (a) A transfer made to secure payment or performance of an obligation;
167 (b) A transfer of collateral to a secured party pursuant to § 9-503;
168 (c) A sale of collateral pursuant to § 9-504;
169 (d) Retention of collateral pursuant to § 9-505;
170 (e) A sale of an asset encumbered by a security interest or lien if (i) all the proceeds of the sale are
171 applied in partial or total satisfaction of the debt secured by the security interest or lien or (ii) the
172 security interest or lien is enforceable against the asset after it has been sold to the buyer and the net
173 contract price is zero;
174 (f) A general assignment for the benefit of creditors or to a subsequent transfer by the assignee;
175 (g) A sale by an executor, administrator, receiver, trustee in bankruptcy, or any public officer under
176 judicial process;
177 (h) A sale made in the course of judicial or administrative proceedings for the dissolution or
178 reorganization of an organization;
179 (i) A sale to a buyer whose principal place of business is in the United States and who:
180 (i) Not earlier than 21 days before the date of the bulk sale, (A) obtains from the seller a verified
181 and dated list of claimants of whom the seller has notice three days before the seller sends or delivers
182 the list to the buyer or (B) conducts a reasonable inquiry to discover the claimants;
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183 (ii) Assumes in full the debts owed to claimants of whom the buyer has knowledge on the date the
184 buyer receives the list of claimants from the seller or on the date the buyer completes the reasonable
185 inquiry, as the case may be;
186 (iii) Is not insolvent after the assumption; and
187 (iv) Gives written notice of the assumption not later than 30 days after the date of the bulk sale by
188 sending or delivering a notice to the claimants identified in subparagraph (ii) or by filing a notice in
189 the office of the Secretary of State;
190 (j) A sale to a buyer whose principal place of business is in the United States and who:
191 (i) Assumes in full the debts that were incurred in the seller's business before the date of the bulk
192 sale;
193 (ii) Is not insolvent after the assumption; and
194 (iii) Gives written notice of the assumption not later than 30 days after the date of the bulk sale by
195 sending or delivering a notice to each creditor whose debt is assumed or by filing a notice in the office
196 of the Secretary of State;
197 (k) A sale to a new organization that is organized to take over and continue the business of the
198 seller and that has its principal place of business in the United States if:
199 (i) The buyer assumes in full the debts that were incurred in the seller's business before the date of
200 the bulk sale;
201 (ii) The seller receives nothing from the sale except an interest in the new organization that is
202 subordinate to the claims against the organization arising from the assumption; and
203 (iii) The buyer gives written notice of the assumption not later than 30 days after the date of the
204 bulk sale by sending or delivering a notice to each creditor whose debt is assumed or by filing a notice
205 in the office of the Secretary of State;
206 (l) A sale of assets having:
207 (i) A value, net of liens and security interests, of less than $10,000. If a debt is secured by assets
208 and other property of the seller, the net value of the assets is determined by subtracting from their value
209 an amount equal to the product of the debt multiplied by a fraction, the numerator of which is the value
210 of the assets on the date of the bulk sale and the denominator of which is the value of all property
211 securing the debt on the date of the bulk sale; or
212 (ii) A value of more than $25,000,000 on the date of the bulk-sale agreement; or
213 (m) A sale required by, and made pursuant to, statute.
214 (4) The notice under subsection (3)(i)(iv) must state: (i) that a sale that may constitute a bulk sale
215 has been or will be made; (ii) the date or prospective date of the bulk sale; (iii) the individual,
216 partnership, or corporate names and the addresses of the seller and buyer; (iv) the address to which
217 inquiries about the sale may be made, if different from the seller's address; and (v) that the buyer has
218 assumed or will assume in full the debts owed to claimants of whom the buyer has knowledge on the
219 date that the buyer receives the list of claimants from the seller or completes a reasonable inquiry to
220 discover the claimants.
221 (5) The notice under subsections (3)(j)(iii) and (3)(k)(iii) must state: (i) that a sale that may
222 constitute a bulk sale has been or will be made; (ii) the date or prospective date of the bulk sale; (iii)
223 the individual, partnership, or corporate names and the addresses of the seller and buyer; (iv) the
224 address to which inquiries about the sale may be made, if different from the seller's address; and (v)
225 that the buyer has assumed or will assume the debts that were incurred in the seller's business before
226 the date of the bulk sale.
227 (6) For purposes of subsection (3)(l), the value of assets is presumed to be equal to the price the
228 buyer agrees to pay for the assets. However, in a sale by auction or a sale conducted by a liquidator on
229 the seller's behalf, the value of assets is presumed to be the amount the auctioneer or liquidator
230 reasonably estimates the assets will bring at auction or upon liquidation.
231 § 8.6A-104. Obligations of buyer.
232 (1) In a bulk sale as defined in § 8.6A-102(1)(c)(ii) the buyer shall:
233 (a) Obtain from the seller a list of all business names and addresses used by the seller within three
234 years before the date that the list is sent or delivered to the buyer;
235 (b) Unless excused under subsection (2), obtain from the seller a verified and dated list of claimants
236 of whom the seller has notice three days before the seller sends or delivers the list to the buyer and
237 including, to the extent known by the seller, the address of and the amount claimed by each claimant;
238 (c) Obtain from the seller or prepare a schedule of distribution (§ 8.6A-106(1));
239 (d) Give notice of the bulk sale in accordance with § 8.6A-105;
240 (e) Unless excused under § 8.6A-106(4), distribute the net contract price in accordance with the
241 undertakings of the buyer in the schedule of distribution; and
242 (f) Unless excused under subsection (2), make available the list of claimants (subsection (1)(b)) by:
243 (i) Promptly sending or delivering a copy of the list without charge to any claimant whose written
244 request is received by the buyer no later than six months after the date of the bulk sale;
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245 (ii) Permitting any claimant to inspect and copy the list at any reasonable hour upon request
246 received by the buyer no later than six months after the date of the bulk sale; or
247 (iii) Filing a copy of the list in the office of the Secretary of State no later than the time for giving a
248 notice of the bulk sale (§ 8.6A-105(5)). A list filed in accordance with this subparagraph must state the
249 individual, partnership, or corporate name and a mailing address of the seller.
250 (2) A buyer who gives notice in accordance with § 8.6A-105(2) is excused from complying with the
251 requirements of subsections (1)(b) and (1)(f).
252 § 8.6A-105. Notice to claimants.
253 (1) Except as otherwise provided in subsection (2), in order to comply with § 8.6A-104(1)(d) the
254 buyer shall send or deliver a written notice of the bulk sale to each claimant on the list of claimants
255 (§ 8.6A-104(1)(b)) and to any other claimant of whom the buyer has knowledge at the time that the
256 notice of the bulk sale is sent or delivered.
257 (2) A buyer may comply with § 8.6A-104(1)(d) by filing a written notice of the bulk sale in the office
258 of the Secretary of State if:
259 (a) On the date of the bulk sale agreement the seller has 200 or more claimants, exclusive of
260 claimants holding secured or matured claims for employment compensation and benefits, including
261 commissions and vacation, severance, and sick leave pay; or
262 (b) The buyer has received a verified statement from the seller stating that, as of the date of the bulk
263 sale agreement, the number of claimants, exclusive of claimants holding secured or matured claims for
264 employment compensation and benefits, including commissions and vacation, severance, and sick leave
265 pay, is 200 or more.
266 (3) The written notice of the bulk sale must be accompanied by a copy of the schedule of distribution
267 (§ 8.6A-106(1)) and state at least:
268 (a) That the seller and buyer have entered into an agreement for a sale that may constitute a bulk
269 sale under the laws of the State of .........................;
270 (b) The date of the agreement;
271 (c) The date on or after which more than ten percent of the assets were or will be transferred;
272 (d) The date on or after which more than ten percent of the net contract price was or will be paid, if
273 the date is not stated in the schedule of distribution;
274 (e) The name and a mailing address of the seller;
275 (f) Any other business name and address listed by the seller pursuant to § 8.6A-104(1)(a);
276 (g) The name of the buyer and an address of the buyer from which information concerning the sale
277 can be obtained;
278 (h) A statement indicating the type of assets or describing the assets item by item;
279 (i) The manner in which the buyer will make available the list of claimants (§ 8.6A-104(1)(f)), if
280 applicable; and
281 (j) If the sale is in total or partial satisfaction of an antecedent debt owed by the seller, the amount
282 of the debt to be satisfied and the name of the person to whom it is owed.
283 (4) For purposes of subsections (3)(e) and (3)(g), the name of a person is the person's individual,
284 partnership, or corporate name.
285 (5) The buyer shall give notice of the bulk sale not less than 45 days before the date of the bulk sale
286 and, if the buyer gives notice in accordance with subsection (1), not more than 30 days after obtaining
287 the list of claimants.
288 (6) A written notice substantially complying with the requirements of subsection (3) is effective even
289 though it contains minor errors that are not seriously misleading.
290 (7) A form substantially as follows is sufficient to comply with subsection (3):
291 Notice of Sale
292
293 (1) ......., whose address is ......., is described in this notice
294 as the "seller."
295 (2) ............. whose address is ......., is described in this
296 notice as the "buyer."
297 (3) The seller has disclosed to the buyer that within the past
298 three years the seller has used other business names,
299 operated at other addresses, or both, as follows: ...........
300 (4) The seller and the buyer have entered into an agreement
301 dated ....., for a sale that may constitute a bulk sale
302 under the laws of the state of ......
303 (5) The date on or after which more than ten percent of the assets
304 that are the subject of the sale were or will be transferred

I
N
T
R
O
D
U
C
E
D

H
B

645



HB645 6 of 9

305 is ....., and, if not stated in the schedule of distribution,
306 the date on or after which more than ten percent of the net
307 contract price was or will be paid is ......
308 (6) The following assets are the subject of the sale: ......
309 (7) If applicable, the buyer will make available to claimants of
310 the seller a list of the seller's claimants in the following
311 manner: ......
312 (8) If applicable, the sale is to satisfy $ .......... of an
313 antecedent debt owed by the seller to ......................
314 (9) A copy of the schedule of distribution of the net contract
315 price accompanies this notice.
316
317 § 8. 6A-106. Schedule of distribution.
318 (1) The seller and buyer shall agree on how the net contract price is to be distributed and set forth
319 their agreement in a written schedule of distribution.
320 (2) The schedule of distribution may provide for distribution to any person at any time, including
321 distribution of the entire net contract price to the seller.
322 (3) The buyer's undertakings in the schedule of distribution run only to the seller. However, a buyer
323 who fails to distribute the net contract price in accordance with the buyer's undertakings in the schedule
324 of distribution is liable to a creditor only as provided in § 8.6A-107(1).
325 (4) If the buyer undertakes in the schedule of distribution to distribute any part of the net contract
326 price to a person other than the seller, and, after the buyer has given notice in accordance with
327 § 8.6A-105, some or all of the anticipated net contract price is or becomes unavailable for distribution
328 as a consequence of the buyer's or seller's having complied with an order of court, legal process,
329 statute, or rule of law, the buyer is excused from any obligation arising under this Article or under any
330 contract with the seller to distribute the net contract price in accordance with the buyer's undertakings
331 in the schedule if the buyer:
332 (a) Distributes the net contract price remaining available in accordance with any priorities for
333 payment stated in the schedule of distribution and, to the extent that the price is insufficient to pay all
334 the debts having a given priority, distributes the price pro rata among those debts shown in the
335 schedule as having the same priority;
336 (b) Distributes the net contract price remaining available in accordance with an order of court;
337 (c) Commences a proceeding for interpleader in a court of competent jurisdiction and is discharged
338 from the proceeding; or
339 (d) Reaches a new agreement with the seller for the distribution of the net contract price remaining
340 available, sets forth the new agreement in an amended schedule of distribution, gives notice of the
341 amended schedule, and distributes the net contract price remaining available in accordance with the
342 buyer's undertakings in the amended schedule.
343 (5) The notice under subsection (4)(d) must identify the buyer and the seller, state the filing number,
344 if any, of the original notice, set forth the amended schedule, and be given in accordance with
345 subsection (1) or (2) of § 8.6A-105, whichever is applicable, at least 14 days before the buyer
346 distributes any part of the net contract price remaining available.
347 (6) If the seller undertakes in the schedule of distribution to distribute any part of the net contract
348 price, and, after the buyer has given notice in accordance with § 8.6A-105, some or all of the
349 anticipated net contract price is or becomes unavailable for distribution as a consequence of the buyer's
350 or seller's having complied with an order of court, legal process, statute, or rule of law, the seller and
351 any person in control of the seller are excused from any obligation arising under this Article or under
352 any agreement with the buyer to distribute the net contract price in accordance with the seller's
353 undertakings in the schedule if the seller:
354 (a) Distributes the net contract price remaining available in accordance with any priorities for
355 payment stated in the schedule of distribution and, to the extent that the price is insufficient to pay all
356 the debts having a given priority, distributes the price pro rata among those debts shown in the
357 schedule as having the same priority;
358 (b) Distributes the net contract price remaining available in accordance with an order of court;
359 (c) Commences a proceeding for interpleader in a court of competent jurisdiction and is discharged
360 from the proceeding; or
361 (d) Prepares a written amended schedule of distribution of the net contract price remaining available
362 for distribution, gives notice of the amended schedule, and distributes the net contract price remaining
363 available in accordance with the amended schedule.
364 (7) The notice under subsection (6)(d) must identify the buyer and the seller, state the filing number,
365 if any, of the original notice, set forth the amended schedule, and be given in accordance with
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366 subsection (1) or (2) of § 8.6A-105, whichever is applicable, at least 14 days before the seller distributes
367 any part of the net contract price remaining available.
368 § 8.6A-107. Liability for nonompliance.
369 (1) Except as provided in subsection (3), and subject to the limitation in subsection (4):
370 (a) A buyer who fails to comply with the requirements of § 8.6A-104(1)(e) with respect to a creditor
371 is liable to the creditor for damages in the amount of the claim, reduced by any amount that the
372 creditor would not have realized if the buyer had complied; and
373 (b) A buyer who fails to comply with the requirements of any other subsection of § 8.6A-104 with
374 respect to a claimant is liable to the claimant for damages in the amount of the claim, reduced by any
375 amount that the claimant would not have realized if the buyer had complied.
376 (2) In an action under subsection (1), the creditor has the burden of establishing the validity and
377 amount of the claim, and the buyer has the burden of establishing the amount that the creditor would
378 not have realized if the buyer had complied.
379 (3) A buyer who:
380 (a) Made a good faith and commercially reasonable effort to comply with the requirements of
381 § 8.6A-104(1) or to exclude the sale from the application of this Article under § 8.6A-103(3); or
382 (b) On or after the date of the bulk sale agreement, but before the date of the bulk sale, held a good
383 faith and commercially reasonable belief that this Article does not apply to the particular sale is not
384 liable to creditors for failure to comply with the requirements of § 8.6A-104. The buyer has the burden
385 of establishing the good faith and commercial reasonableness of the effort or belief.
386 (4) In a single bulk sale the cumulative liability of the buyer for failure to comply with the
387 requirements of § 8.6A-104(1) may not exceed an amount equal to:
388 (a) If the assets consist only of inventory and equipment, twice the net contract price, less the
389 amount of any part of the net contract price paid to or applied for the benefit of the seller or a
390 creditor; or
391 (b) If the assets include property other than inventory and equipment, twice the net value of the
392 inventory and equipment less the amount of the portion of any part of the net contract price paid to or
393 applied for the benefit of the seller or a creditor which is allocable to the inventory and equipment.
394 (5) For the purposes of subsection (4)(b), the "net value" of an asset is the value of the asset less (i)
395 the amount of any proceeds of the sale of an asset, to the extent the proceeds are applied in partial or
396 total satisfaction of a debt secured by the asset and (ii) the amount of any debt to the extent it is
397 secured by a security interest or lien that is enforceable against the asset before and after it has been
398 sold to a buyer. If a debt is secured by an asset and other property of the seller, the amount of the debt
399 secured by a security interest or lien that is enforceable against the asset is determined by multiplying
400 the debt by a fraction, the numerator of which is the value of the asset on the date of the bulk sale and
401 the denominator of which is the value of all property securing the debt on the date of the bulk sale. The
402 portion of a part of the net contract price paid to or applied for the benefit of the seller or a creditor
403 that is "allocable to the inventory and equipment" is the portion that bears the same ratio to that part
404 of the net contract price as the net value of the inventory and equipment bears to the net value of all of
405 the assets.
406 (6) A payment made by the buyer to a person to whom the buyer is, or believes he [or she] is, liable
407 under subsection (1) reduces pro tanto the buyer's cumulative liability under subsection (4).
408 (7) No action may be brought under subsection (1)(b) by or on behalf of a claimant whose claim is
409 unliquidated or contingent.
410 (8) A buyer's failure to comply with the requirements of § 8.6A-104(1) does not (i) impair the buyer's
411 rights in or title to the assets, (ii) render the sale ineffective, void, or voidable, (iii) entitle a creditor to
412 more than a single satisfaction of his [or her] claim, or (iv) create liability other than as provided in
413 this Article.
414 (9) Payment of the buyer's liability under subsection (1) discharges pro tanto the seller's debt to the
415 creditor.
416 (10) Unless otherwise agreed, a buyer has an immediate right of reimbursement from the seller for
417 any amount paid to a creditor in partial or total satisfaction of the buyer's liability under subsection (1).
418 (11) If the seller is an organization, a person who is in direct or indirect control of the seller, and
419 who knowingly, intentionally, and without legal justification fails, or causes the seller to fail, to
420 distribute the net contract price in accordance with the schedule of distribution is liable to any creditor
421 to whom the seller undertook to make payment under the schedule for damages caused by the failure.
422 § 8.6A-108. Bulk sales by auction, bulk sales conducted by liquidator.
423 (1) §§ 8.6A-104, 8.6A-105, 8.6A-106, and 8.6A-107 apply to a bulk sale by auction and a bulk sale
424 conducted by a liquidator on the seller's behalf with the following modifications:
425 (a) "Buyer" refers to auctioneer or liquidator, as the case may be;
426 (b) "Net contract price" refers to net proceeds of the auction or net proceeds of the sale, as the case
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427 may be;
428 (c) The written notice required under § 8.6A-105(3) must be accompanied by a copy of the schedule
429 of distribution (§ 8.6A-106(1)) and state at least:
430 (i) That the seller and the auctioneer or liquidator have entered into an agreement for auction or
431 liquidation services that may constitute an agreement to make a bulk sale under the laws of the State of
432 ...............;
433 (ii) The date of the agreement;
434 (iii) The date on or after which the auction began or will begin or the date on or after which the
435 liquidator began or will begin to sell assets on the seller's behalf;
436 (iv) The date on or after which more than ten percent of the net proceeds of the sale were or will be
437 paid, if the date is not stated in the schedule of distribution;
438 (v) The name and a mailing address of the seller;
439 (vi) Any other business name and address listed by the seller pursuant to § 8.6A-104(1)(a);
440 (vii) The name of the auctioneer or liquidator and an address of the auctioneer or liquidator from
441 which information concerning the sale can be obtained;
442 (viii) A statement indicating the type of assets or describing the assets item by item;
443 (ix) The manner in which the auctioneer or liquidator will make available the list of claimants
444 (§ 8.6A-104(1)(f)), if applicable; and
445 (x) If the sale is in total or partial satisfaction of an antecedent debt owed by the seller, the amount
446 of the debt to be satisfied and the name of the person to whom it is owed; and
447 (d) In a single bulk sale the cumulative liability of the auctioneer or liquidator for failure to comply
448 with the requirements of this section may not exceed the amount of the net proceeds of the sale
449 allocable to inventory and equipment sold less the amount of the portion of any part of the net proceeds
450 paid to or applied for the benefit of a creditor which is allocable to the inventory and equipment.
451 (2) A payment made by the auctioneer or liquidator to a person to whom the auctioneer or
452 liquidator is, or believes he [or she] is, liable under this section reduces pro tanto the auctioneer's or
453 liquidator's cumulative liability under subsection (1)(d).
454 (3) A form substantially as follows is sufficient to comply with subsection (1)(c):
455 Notice of Sale
456 (1) .........................whose address is ....................
457 , is described in this notice as the "seller."
458 (2) ......................., whose address is ...................,.
459 is described in this notice as the "auctioneer" or "liquidator.
460 (3) The seller has disclosed to the auctioneer or liquidator that
461 within the past three years the seller has used other business
462 names, operated at other addresses, or both, a as follows:
463 .........................
464 (4) The seller and the auctioneer or liquidator have entered into
465 an agreement dated ............... for auction or liquidation
466 services that may constitute an agreement to make a bulk sale
467 under the laws of the State of ....................
468 (5) The date on or after which the auction began or will begin or
469 the date on or after which the liquidator began or will begin
470 to sell assets on the seller's behalf is ..............., and
471 [if not stated in the schedule of distribution] the date on or
472 after which more than ten percent of the net proceeds of the
473 sale were or will be paid is ................
474 (6) The following assets are the subject of the sale:
475 ....................................................
476 (7) If applicable, the auctioneer or liquidator will make available
477 to claimants of the seller a list of the seller's claimants in
478 the following manner: .....................
479 (8) If applicable, the sale is to satisfy $ ....... of an antecedent
480 debt owed by the seller to ..........................
481 (9) A copy of the schedule of distribution of the net proceeds
482 accompanies this notice.
483
484 (4) A person who buys at a bulk sale by auction or conducted by a liquidator need not comply with
485 the requirements of § 8.6A-104(1) and is not liable for the failure of an auctioneer or liquidator to
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486 comply with the requirements of this section.
487 § 8.6A-109. What constitutes filing; duties of filing officer, information from filing officer.
488 (1) Presentation of a notice or list of claimants for filing and tender of the filing fee or acceptance
489 of the notice or list by the filing officer constitutes filing under this Article.
490 (2) The filing officer shall:
491 (a) Mark each notice or list with a file number and with the date and hour of filing;
492 (b) Hold the notice or list or a copy for public inspection;
493 (c) Index the notice or list according to each name given for the seller and for the buyer; and
494 (d) Note in the index the file number and the addresses of the seller and buyer given in the notice or
495 list.
496 (3) If the person filing a notice or list furnishes the filing officer with a copy, the filing officer upon
497 request shall note upon the copy the file number and date and hour of the filing of the original and
498 send or deliver the copy to the person.
499 (4) The fee for filing and indexing and for stamping a copy furnished by the person filing to show
500 the date and place of filing is $ ........ for the first page and $ .......... for each additional page. The fee
501 for indexing each name more than two is $ ..........
502 (5) Upon request of any person, the filing officer shall issue a certificate showing whether any notice
503 or list with respect to a particular seller or buyer is on file on the date and hour stated in the
504 certificate. If a notice or list is on file, the certificate must give the date and hour of filing of each
505 notice or list and the name and address of each seller, buyer, auctioneer, or liquidator. The fee for the
506 certificate is $ ........ if the request for the certificate is in the standard form prescribed by the Secretary
507 of State and otherwise is $ .......... Upon request of any person, the filing officer shall furnish a copy of
508 any filed notice or list for a fee of $...........
509 (6) The filing officer shall keep each notice or list for two years after it is filed.
510 § 8.6A-110. Limitation of actions.
511 (1) Except as provided in subsection (2), an action under this Article against a buyer, auctioneer, or
512 liquidator must be commenced within one year after the date of the bulk sale.
513 (2) If the buyer, auctioneer, or liquidator conceals the fact that the sale has occurred, the limitation
514 is tolled and an action under this Article may be commenced within the earlier of (i) one year after the
515 person bringing the action discovers that the sale has occurred or (ii) one year after the person
516 bringing the action should have discovered that the sale has occurred, but no later than two years after
517 the date of the bulk sale. Complete noncompliance with the requirements of this Article does not of itself
518 constitute concealment.
519 (3) An action under § 8.6A-107(11) must be commenced within one year after the alleged violation
520 occurs.
521 2. That Title 8.6 of the Code of Virginia, consisting of §§ 8.6-101 through 8.6-111, is repealed.
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