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A BILL to amend and reenact 88 38.2-4300 and 38.2-4312 of the Code of Virginia, relating to health
maintenance organizations; prohibited practices.

Patrons—Bennett, Callahan, Deeds, Hargrove, Heilig, Johnson, Jones, J.C., Keating, Morgan, Reynolds,
Robinson and Woodrum; Senators. Barry, Chichester, Goode, Hawkins, Holland, C.A., Holland, R.J.
and Lambert

Referred to Committee on Corporations, Insurance and Banking

Be it enacted by the General Assembly of Virginia:

1. That 88 38.2-4300 and 38.2-4312 of the Code of Virginia are amended and reenacted as follows:

§ 38.2-4300. Definitions.

As used in this chapter:

"Basic health care services' means in and out-of-area emergency services, inpatient hospital and
physician care, outpatient medical services, laboratory and radiologic services, and preventive health
services. "Basic hedlth care services' shall also mean limited treatment of mental illness and substance
abuse in accordance with such minimum standards as may be prescribed by the Commission which shall
not exceed the level of services mandated for insurance carriers pursuant to Chapter 34 (8 38.2-3400 et
seq.) of this title.

"Conditions" means human illness, injury or physical disability.

"Copayment" means a payment required of enrollees as a condition of the receipt of specific health
services.

"Enrollee" or "member" means an individual who is enrolled in a heath care plan.

"Evidence of coverage” means any certificate, individual or group agreement or contract, or
identification card issued in conjunction with the certificate, agreement or contract, issued to a subscriber
setting out the coverage and other rights to which an enrollee is entitled.

"Health care plan" means any arrangement in which any person undertakes to provide, arrange for,
pay for, or reimburse any part of the cost of any hedth care services. A significant part of the
arrangement shall consist of arranging for or providing health care services, including emergency
services and services rendered by nonparticipating referral providers, as distinguished from mere
indemnification against the cost of the services, on a prepaid basis. For purposes of this section, a
significant part shall mean at least ninety percent of total costs of health care services.

"Health care services' means the furnishing of services to any individua for the purpose of
preventing, alleviating, curing, or healing human illness, injury or physical disability.

"Health maintenance organization" means any person who undertakes to provide or arrange for one
or more health care plans.

"Limited health care services' means dental care services, vision care services, mental health services,
substance abuse services, pharmaceutical services, and such other services as may be determined by the
Commission to be limited health care services. Limited health care services shall not include hospital,
medical, surgical or emergency services except as such services are provided incident to the limited
health care services set forth in the preceding sentence.

"Nonparticipating referral provider" means a provider who is not a participating provider but with
whom a health maintenance organization has arranged, through referral by its participating providers, to
provide health care services to enrollees. Payment or reimbursement by a headth maintenance
organization for health care services provided by nonparticipating referral providers may exceed five
percent of total costs of health care services, only to the extent that any such excess payment or
reimbursement over five percent shall be combined with the costs for services which represent mere
indemnification, with the combined amount subject to the combination of limitations set forth in this
definition and in this section's definition of health care plan.

"Participating provider" means a provider who has agreed to provide health care services to enrollees
and to hold those enrollees harmless from payment with an expectation of receiving payment, other than
copayments or deductibles, directly or indirectly from the health maintenance organization.

"Provider" or "health care provider" means any physician, hospital, or other person that is licensed or
otherwise authorized in the Commonwealth to furnish health care services.

"Subscriber" means a contract holder, an individual enrollee or the enrollee in an enrolled family
who is responsible for payment to the health maintenance organization or on whaose behalf such payment
is made.
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§ 38.2-4312. Prohibited practices.

A. No health maintenance organization or its representative may cause or knowingly permit the use
of (i) advertising that is untrue or mideading, (ii) solicitation that is untrue or misleading, or (iii) any
form of evidence of coverage that is deceptive. For the purposes of this chapter:

1. A statement or item of information shall be deemed to be untrue if it does not conform to fact in
any respect that is or may be significant to an enrollee or person considering enrollment in a health care
plan;

2. A statement or item of information shall be deemed to be misleading, whether or not it may be
literally untrue, if the statement or item of information may be understood by a reasonable person who
has no special knowledge of health care coverage as indicating (i) a benefit or advantage if that benefit
or advantage does not in fact exist or (ii) the absence of any exclusion, limitation or disadvantage of
possible significance to an enrollee or person considering enroliment in a health care plan if the absence
of that exclusion, limitation, or disadvantage does not in fact exist; consideration shall be given to the
total context in which the statement is made or the item of information is communicated; and

3. An evidence of coverage shall be deemed to be deceptive if it causes a reasonable person who has
no special knowledge of health care plans to expect benefits, services, charges, or other advantages that
the evidence of coverage does not provide or that the health care plan issuing the evidence of coverage
does not regularly make available for enrollees covered under the evidence of coverage; consideration
shall be given to the evidence of coverage taken as a whole and to the typography, format, and
language.

B. The provisions of Chapter 5 of this title shal apply to heath maintenance organizations, health
care plans, and evidences of coverage except to the extent that the Commission determines that the
nature of health maintenance organizations, health care plans, and evidences of coverage render any of
the provisions clearly inappropriate.

C. No health maintenance organization may cancel or refuse to renew the coverage of an enrollee on
the basis of the status of the enrollee's health.

D. No heath maintenance organization, unless licensed as an insurer, may use in its name, contracts,
or literature (i) any of the words "insurance," "casuaty,” "surety,” "mutual,” or (ii) any other words
descriptive of the insurance, casualty, or surety business or deceptively similar to the name or
description of any insurance or fidelity and surety insurer doing business in this Commonwealth.

E. No health maintenance organization shall discriminate on the basis of race, creed, color, sex or
religion in the selection of health care providers for participation in the organization.

F. No health maintenance organization shall unreasonably discriminate against physicians as a class
or any class of providers listed in § 38.2-4221 or pharmacists when contracting for specialty or referral
practitioners or providers, provided the plan covers services or the treatment of conditions which the
members of such classes of providers are licensed to render or treat. Nothing contained in this section
shall prevent a health maintenance organization from selecting, in the judgment of the health
maintenance organization, the numbers of providers necessary to render the services offered by or treat
the conditions covered by the health maintenance organization.



