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2023 SESSION

INTRODUCED

23101042D
SENATE BILL NO. 904
Offered January 11, 2023
Prefiled January 5, 2023
A BILL to amend and reenact 88 65.2-101, 65.2-107, 65.2-603, 65.2-605, 65.2-606, and 65.2-607 of the
Code of Virginia, relating to workers' compensation; post-traumatic stress disorder, anxiety disorder,
or depressive disorder; law-enforcement officers, public safety telecommunicators, and firefighters.

Patrons—DeSteph, Boysko and Cosgrove
Referred to Committee on Commerce and Labor

Be it enacted by the General Assembly of Virginia:

1. That 88 65.2-101, 65.2-107, 65.2-603, 65.2-605, 65.2-606, and 65.2-607 of the Code of Virginia
are amended and reenacted as follows:

8 65.2-101. Definitions.

As used in this title, unless the context requires a different meaning:

"Average weekly wage' means.

1. a. The earnings of the injured employee in the employment in which he was working at the time
of the injury during the period of 52 weeks immediately preceding the date of the injury, divided by 52;
but if the injured employee lost more than seven consecutive calendar days during such period, athough
not in the same week, then the earnings for the remainder of the 52 weeks shall be divided by the
number of weeks remaining after the time so lost has been deducted. When the employment prior to the
injury extended over a period of less than 52 weeks, the method of dividing the earnings during that
period by the number of weeks and parts thereof during which the employee earned wages shall be
followed, provided that results fair and just to both parties will be thereby obtained. When, by reason of
a shortness of time during which the employee has been in the employment of his employer or the
casua nature or terms of his employment, it is impractical to compute the average weekly wages as
above defined, regard shall be had to the average weekly amount which during the 52 weeks previous to
the injury was being earned by a person of the same grade and character employed in the same class of
employment in the same locality or community.

b. When for exceptional reasons the foregoing would be unfair either to the employer or employee,
such other method of computing average weekly wages may be resorted to as will most nearly
approximate the amount which the injured employee would be earning were it not for the injury.

2. Whenever allowances of any character made to an employee in lieu of wages are a specified part
of the wage contract, they shall be deemed a part of his earnings. For the purpose of this title, the
average weekly wage of the members of the Virginia National Guard and the Virginia Defense Force,
registered members on duty or in training of the United States Civil Defense Corps of the
Commonwealth, volunteer firefighters engaged in firefighting activities under the supervision and control
of the Department of Forestry, and forest wardens shall be deemed to be such amount as will entitle
them to the maximum compensation payable under this title; however, any award entered under the
provisions of this title on behalf of members of the Nationa Guard or their dependents, or registered
members on duty or in training of the United States Civil Defense Corps of the Commonwealth or their
dependents, shall be subject to credit for benefits paid them under existing or future federal law on
account of injury or occupational disease covered by the provisions of this title.

3. Whenever volunteer firefighters, volunteer emergency medical services personnel, volunteer
law-enforcement chaplains, auxiliary or reserve police, auxiliary or reserve deputy sheriffs, members of
volunteer search and rescue organizations, volunteer members of community emergency response teams,
and volunteer members of medical reserve corps are deemed employees under this title, their average
weekly wage shall be deemed sufficient to produce the minimum compensation provided by this title for
injured workers or their dependents. For the purposes of workers compensation insurance premium
calculations, the monthly payroll for each volunteer firefighter or volunteer who is an individual who
meets the definition of "emergency medical services personng” in § 32.1-111.1 shall be deemed to be
$300.

4. The average weekly wage of persons, other than those covered in subdivision 3 of this definition,
who respond to a hazardous materials incident at the request of the Department of Emergency
Management shall be based upon the earnings of such persons from their primary employers.

"Award" means the grant or denial of benefits or other relief under this title or any rule adopted
pursuant thereto.

"Change in condition" means a change in physical condition of the employee as well as any change
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in the conditions under which compensation was awarded, suspended, or terminated which would affect
the right to, amount of, or duration of compensation.

"Client company" means any person that enters into an agreement for professional employer services
with a professional employer organization.

"Coemployee’ means an employee performing services pursuant to an agreement for professional
employer services between a client company and a professional employer organization.

"Commission” means the Virginia Workers Compensation Commission as well as its former
designation as the Virginia Industrial Commission.

"Employee" means:

1. a. Every person, including aliens and minors, in the service of another under any contract of hire
or apprenticeship, written or implied, whether lawfully or unlawfully employed, except (i) one whose
employment is not in the usua course of the trade, business, occupation or profession of the employer
or (ii) as otherwise provided in subdivision 2 of this definition.

b. Any apprentice, trainee, or retrainee who is regularly employed while receiving training or
instruction outside of regular working hours and off the job, so long as the training or instruction is
related to his employment and is authorized by his employer.

c. Members of the Virginia National Guard, whether on duty in a paid or unpaid status or when
performing voluntary service to their unit in a nonduty status at the request of their commander.

Income benefits for members of the National Guard shall be terminated when they are able to return
to their customary civilian employment or self-employment. If they are neither employed nor
self-employed, those benefits shall terminate when they are able to return to their military duties. If a
member of the Nationa Guard who is fit to return to his customary civilian employment or
self-employment remains unable to perform his military duties and thereby suffers loss of military pay
which he would otherwise have earned, he shall be entitled to one day of income benefits for each unit
training assembly or day of paid training which he is unable to attend.

d. Members of the Virginia Defense Force.

e. Registered members of the United States Civil Defense Corps of the Commonwealth, whether on
duty or in training.

f. Except as provided in subdivision 2 of this definition, all officers and employees of the
Commonwealth, including (i) forest wardens; (ii) judges, clerks, deputy clerks and employees of juvenile
and domestic relations district courts and general district courts; and (iii) secretaries and administrative
assistants for officers and members of the General Assembly employed pursuant to § 30-19.4 and
compensated as provided in the general appropriation act, who shall be deemed employees of the
Commonwealth.

0. Except as provided in subdivision 2 of this definition, all officers and employees of a municipal
corporation or political subdivision of the Commonwealth.

h. Except as provided in subdivision 2 of this definition, (i) every executive officer, including
president, vice-president, secretary, treasurer or other officer, elected or appointed in accordance with the
charter and bylaws of a corporation, municipal or otherwise and (ii) every manager of a limited liability
company elected or appointed in accordance with the articles of organization or operating agreement of
the limited liability company.

i. Policemen and firefighters, sheriffs and their deputies, town sergeants and their deputies, county
and city commissioners of the revenue, county and city treasurers, attorneys for the Commonwealth,
clerks of circuit courts and their deputies, officers and employees, and electora board members
appointed in accordance with § 24.2-106, who shall be deemed employees of the respective cities,
counties and towns in which their services are employed and by whom their salaries are paid or in
which their compensation is earnable. However, notwithstanding the foregoing provision of this
subdivision, such individuals who would otherwise be deemed to be employees of the city, county, or
town in which their services are employed and by whom their salaries are paid or in which their
compensation is earnable shall be deemed to be employees of the Commonwealth while rendering aid
outside of the Commonwealth pursuant to a request, approved by the Commonwealth, under the
Emergency Management Assistance Compact enacted pursuant to § 44-146.28:1.

j. Members of the governing body of any county, city, or town in the Commonwesalth, whenever
coverage under this title is extended to such members by resolution or ordinance duly adopted.

k. Volunteers, officers and employees of any commission or board of any authority created or
controlled by a local governing body, or any local agency or public service corporation owned, operated
or controlled by such local governing body, whenever coverage under this title is authorized by
resolution or ordinance duly adopted by the governing board of any county, city, town, or any political
subdivision thereof.

|. Except as provided in subdivision 2 of this definition, volunteer firefighters, volunteer emergency
medical services agency personnel, volunteer law-enforcement chaplains, auxiliary or reserve police,
auxiliary or reserve deputy sheriffs, members of volunteer search and rescue organizations, volunteer
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members of regional hazardous materials emergency response teams, volunteer members of community
emergency response teams, and volunteer members of medical reserve corps, who shall be deemed
employees of (i) the political subdivision or public institution of higher education in which the principal
office of such volunteer fire company, volunteer emergency medical services agency personnel,
volunteer law-enforcement chaplains, auxiliary or reserve police force, auxiliary or reserve deputy sheriff
force, volunteer search and rescue organization, regional hazardous materials emergency response team,
community emergency response team, or medical reserve corps is located if the governing body of such
political subdivision or public institution of higher education has adopted a resolution acknowledging
those persons as employees for the purposes of this title or (ii) in the case of volunteer firefighters or
volunteer emergency medical services personnel, the fire companies or emergency medical services
agencies for which volunteer services are provided whenever such companies or sguads elect to be
included as an employer under this title.

m. (1) Volunteer firefighters, volunteer emergency medical services agency personnel, volunteer
law-enforcement chaplains, auxiliary or reserve police, auxiliary or reserve deputy sheriffs, members of
volunteer search and rescue organizations and any other persons who respond to an incident upon
request of the Department of Emergency Management, who shall be deemed employees of the
Department of Emergency Management for the purposes of this title.

(2) Volunteer firefighters when engaged in firefighting activities under the supervision and control of
the Department of Forestry, who shall be deemed employees of the Department of Forestry for the
purposes of this title.

n. Any sole proprietor, shareholder of a stock corporation having only one shareholder, member of a
limited liability company having only one member, or all partners of a business electing to be included
as an employee under the workers compensation coverage of such business if the insurer is notified of
this election. Any sole proprietor, shareholder or member or the partners shall, upon such election, be
entitled to employee benefits and be subject to employee responsibilities prescribed in this title.

When any partner or sole shareholder, member or proprietor is entitled to receive coverage under this
title, such person shall be subject to all provisions of this title as if he were an employee; however, the
notices required under 88 65.2-405 and 65.2-600 shall be given to the insurance carrier, and the panel of
physicians required under 8§ 65.2-603 shall be selected by the insurance carrier.

0. The independent contractor of any employer subject to this title at the election of such employer
provided (i) the independent contractor agrees to such inclusion and (ii) unless the employer is
self-insured, the employer's insurer agrees in writing to such inclusion. All or part of the cost of the
insurance coverage of the independent contractor may be borne by the independent contractor.

When any independent contractor is entitled to receive coverage under this section, such person shall
be subject to all provisions of this title as if he were an employee, provided that the notices required
under 88 65.2-405 and 65.2-600 are given either to the employer or its insurance carrier.

However, nothing in this title shall be construed to make the employees of any independent
contractor the employees of the person or corporation employing or contracting with such independent
contractor.

p. The legal representative, dependents and any other persons to whom compensation may be payable
when any person covered as an employee under this title shall be deceased.

g. Jail officers and jail superintendents employed by regional jails or jail farm boards or authorities,
whether created pursuant to Article 3.1 (8§ 53.1-95.2 et seq.) or Article 5 (8 53.1-105 et seq.) of Chapter
3 of Title 53.1, or an act of assembly.

r. AmeriCorps members who receive stipends in return for volunteering in local, state and nonprofit
agencies in the Commonwealth, who shall be deemed employees of the Commonwealth for the purposes
of this title.

s. Food Stamp recipients participating in the work experience component of the Food Stamp
Employment and Training Program, who shall be deemed employees of the Commonwealth for the
purposes of this title.

t. Temporary Assistance for Needy Families recipients not eligible for Medicaid participating in the
work experience component of the Virginia Initiative for Education and Work, who shall be deemed
employees of the Commonwealth for the purposes of this title.

2. "Employee" shall not mean:

a. Officers and employees of the Commonweath who are elected by the General Assembly, or
appointed by the Governor, either with or without the confirmation of the Senate. This exception shall
not apply to any "state employee" as defined in § 51.1-124.3 nor to Supreme Court Justices, judges of
the Court of Appeals, judges of the circuit or district courts, members of the Workers Compensation
Commission and the State Corporation Commission, or the Superintendent of State Police.

b. Officers and employees of municipal corporations and political subdivisions of the Commonwealth
who are eected by the people or by the governing bodies, and who act in purely administrative
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capacities and are to serve for a definite term of office.

c. Any person who is a licensed real estate salesperson, or a licensed rea estate broker associated
with areal estate broker, if (i) substantially all of the salesperson's or associated broker's remuneration is
derived from rea estate commissions, (ii) the services of the salesperson or associated broker are
performed under a written contract specifying that the salesperson is an independent contractor, and (iii)
such contract includes a provision that the salesperson or associated broker will not be treated as an
employee for federal income tax purposes.

d. Any taxicab or executive sedan driver, provided the Commission is furnished evidence that such
individual is excluded from taxation by the Federal Unemployment Tax Act.

e. Casua employees.

f. Domestic servants.

g. Farm and horticultural laborers, unless the employer regularly has in service more than three
full-time employees.

h. Employees of any person, firm or private corporation, including any public service corporation,
that has regularly in service less than three employees in the same business within this Commonwealth,
unless such employees and their employers voluntarily elect to be bound by this title. However, this
exemption shall not apply to the operators of underground coal mines or their employees. An executive
officer who is not paid salary or wages on a regular basis at an agreed upon amount and who rejects
coverage under this title pursuant to 8§ 65.2-300 shall not be included as an employee for purposes of
this subdivision.

i. Employees of any common carrier by railroad engaging in commerce between any of the severa
states or territories or between the District of Columbia and any of the states or territories and any
foreign nation or nations, and any person suffering injury or death while he is employed by such carrier
in such commerce. This title shall not be construed to lessen the liability of any such common carrier or
to diminish or take away in any respect any right that any person so employed, or the persona
representative, kindred or relation, or dependent of such person, may have under the act of Congress
relating to the liability of common carriers by railroad to their employees in certain cases, approved
April 22, 1908, or under 88 8.01-57 through 8.01-62 or § 56-441.

j. Employees of common carriers by railroad who are engaged in intrastate trade or commerce.
However, this title shall not be construed to lessen the liability of such common carriers or take away or
diminish any right that any employee or, in case of his death, the persona representative of such
employee of such common carrier may have under 88 8.01-57 through 8.01-61 or § 56-441.

k. Except as provided in subdivision 1 of this definition, a member of a volunteer fire department or
volunteer emergency medical services agency when engaged in activities related principaly to
participation as an individual who meets the definition of "emergency medical services personnel” in
§ 32.1-111.1 or a member of such fire department whether or not the volunteer continues to receive
compensation from his employer for time away from the job.

|. Except as otherwise provided in this title, noncompensated employees and noncompensated
directors of (i) corporations exempt from taxation pursuant to § 501(c)(3) of Title 26 of the United
States Code (Interna Revenue Code of 1954) or (ii) property owners associations as defined in
§ 55.1-1800.

m. Any person performing services as a sports official for an entity sponsoring an interscholastic or
intercollegiate sports event or any person performing services as a sports official for a public entity or a
private, nonprofit organization which sponsors an amateur sports event. For the purposes of this
subdivision, "sports official" includes an umpire, referee, judge, scorekeeper, timekeeper or other person
who is a neutral participant in a sports event. This shall not include any person, otherwise employed by
an organization or entity sponsoring a sports event, who performs services as a sports official as part of
his regular employment.

n. Any person who suffers an injury on or after July 1, 2012, for which there is jurisdiction under
either the Longshore and Harbor Workers Compensation Act, 33 U.S.C. § 901 et seqg., and its
extensions, or the Merchant Marine Act of 1920, 46 U.S.C. § 30104 et seq. However, this title shall not
be construed to eliminate or diminish any right that any person or, in the case of the person's death, his
persona representative, may have under either the Longshore and Harbor Workers Compensation Act,
33 U.S.C. § 901 et seg., and its extensions, or the Merchant Marine Act of 1920, 46 U.S.C. § 30104 et

seg.

0. An owner-operator of a motor vehicle that is leased with or to a common or contract carrier in the
trucking industry if (i) the owner-operator performs services for the carrier pursuant to a contract that
provides that the owner-operator is an independent contractor and shall not be treated as an employee
for purposes of the Federa Insurance Contributions Act, 26 U.S.C. § 3101 et seg., Social Security Act
of 1935, P.L. 74-271, federa unemployment tax laws, and federal income tax laws and (ii) each of the
following factors is present:

(1) The owner-operator is responsible for the maintenance of the vehicle;
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(2) The owner-operator bears the principal burden of the vehicle's operating costs;

(3) The owner-operator is the driver;

(4) The owner-operator's compensation is based on factors related to the work performed and not on
the basis of hours or time expended; and

(5) The owner-operator determines the method and means of performing the service.

"Employer" includes (i) any person, the Commonwealth or any political subdivision thereof and any
individual, firm, association or corporation, or the receiver or trustee of the same, or the lega
representative of a deceased employer, using the service of another for pay and (ii) any volunteer fire
company or volunteer emergency medical services agency electing to be included and maintaining
coverage as an employer under this title. If the employer is insured, it includes his insurer so far as
applicable.

"Executive officer" means (i) the president, vice-president, secretary, treasurer or other officer elected
or appointed in accordance with the charter and bylaws of a corporation and (ii) the managers elected or
appointed in accordance with the articles of organization or operating agreement of a limited liability
company. However, "executive officer" does not include (a) noncompensated officers of corporations
exempt from taxation pursuant to § 501(c)(3) of Title 26 of the United States Code (Interna Revenue
Code of 1954) or (b) noncompensated officers of a property owners association as such term is defined
in §55.1-1800.

"Filed" means hand delivered to the Commission's office in Richmond or any regiona office
maintained by the Commission; sent by means of electronic transmission approved by the Commission;
sent by facsimile transmission; or posted at any post office of the United States Postal Service by
certified or registered mail. Filing by first-class mail, electronic transmission, or facsimile transmission
shall be deemed completed only when the document or other material transmitted reaches the
Commission or its designated agent.

"Injury" means only injury by accident arising out of and in the course of the employment or
occupational disease as defined in Chapter 4 (8§ 65.2-400 et seq.) and does not include a disease in any
form, except when it results naturally and unavoidably from either of the foregoing causes. Such term
shall not include any injury, disease or condition resulting from an employee's voluntary:

1. Participation in employer-sponsored off-duty recreational activities which are not part of the
employee's duties; or

2. Use of a motor vehicle that was provided to the employee by a motor vehicle dealer as defined by
§ 46.2-1500 and bears a dealer's license plate as defined by 8§ 46.2-1550 for (i) commuting to or from
work or (ii) any other nonwork activity.

Such term shall include any injury, disease or condition:

1. Arising out of and in the course of the employment of (a) an employee of a hospital as defined in
§ 32.1-123; (b) an employee of a health care provider as defined in § 8.01-581.1; (c) an employee of the
Department of Health or a local department of health; (d) a member of a search and rescue organization;
or (e) any person described in clauses (i) through (iv), (vi), and (ix) of subsection A of § 65.2-402.1
otherwise subject to the provisions of this title; and

2. Resulting from (a) the administration of vaccinia (smallpox) vaccine, Cidofivir and derivatives
thereof, or Vaccinia Immune Globulin as part of federaly initiated smallpox countermeasures, or (b)
transmission of vaccinia in the course of employment from an employee participating in such
countermeasures to a coemployee of the same employer.

"Mental health professional” means a board-certified psychiatrist or a psychologist licensed pursuant
to Title 54.1 who has experience diagnosing and treating post-traumatic stress disorder, anxiety
disorder, or depressive disorder.

"Physician” means a person licensed to practice medicine or osteopathy in the Commonwealth
pursuant to Chapter 29 (8 54.1-2900 et seq.) of Title 54.1.

"Professional employer organization" means any person that enters into a written agreement with a
client company to provide professional employer services.

"Professional employer services' means services provided to a client company pursuant to a written
agreement with a professional employer organization whereby the professional employer organization
initially employs al or a mgjority of a client company's workforce and assumes responsibilities as an
employer for all coemployees that are assigned, alocated, or shared by the agreement between the
professional employer organization and the client company.

"Staffing service” means any person, other than a professional employer organization, that hires its
own employees and assigns them to a client to support or supplement the client's workforce. It includes
temporary staffing services that supply employees to clients in special work situations such as employee
absences, temporary skill shortages, seasonal workloads, and special assignments and projects.

§ 65.2-107. Post-traumatic stress disorder, anxiety disorder, or depressive disorder incurred by
law-enfor cement officers, public safety telecommunicators, and firefighters.
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A. As used in this section:

"Anxiety disorder" means a disorder that meets the diagnostic criteria for one or more of the anxiety
disorders specified in the most recent edition of the Diagnostic and Satistical Manual of Mental
Disorders published by the American Psychiatric Association.

"Depressive disorder” means a disorder that meets the diagnostic criteria for one or more of the
depressive disorders specified in the most recent edition of the Diagnostic and Statistical Manual of
Mental Disorders published by the American Psychiatric Association.

"Firefighter" means any (i) salaried firefighter, including specia forest wardens designated pursuant
to § 10.1-1135, emergency medical services personnel, and local or state fire scene investigator and (ii)
volunteer firefighter and volunteer emergency medical services personnel.

"In the line of duty" means any action that a law-enforcement officer, public safety
telecommunicator, or firefighter was obligated or authorized to perform by rule, regulation, written
condition of employment service, or law.

"Law-enforcement officer" means any (i) member of the State Police Officers Retirement System;
(ii) member of a county, city, or town police department; (iii) sheriff or deputy sheriff; (iv) Department
of Emergency Management hazardous materials officer; (v) city sergeant or deputy city sergeant of the
City of Richmond; (vi) Virginia Marine Police officer; (vii) conservation police officer who is a
full-time sworn member of the enforcement division of the Department of Wildlife Resources; (viii)
Capitol Police officer; (ix) special agent of the Virginia Alcoholic Beverage Control Authority appointed
under the provisions of Chapter 1 (8 4.1-100 et seq.) of Title 4.1; (x) for such period that the
Metropolitan Washington Airports Authority voluntarily subjects itself to the provisions of this chapter
as provided in § 65.2-305, officer of the police force established and maintained by the Metropolitan
Washington Airports Authority; (xi) officer of the police force established and maintained by the
Norfolk Airport Authority; (xii) sworn officer of the police force established and maintained by the
Virginia Port Authority; e¢ (xiii) campus police officer appointed under Article 3 (8 23.1-809 et seq.) of
Chapter 8 of Title 23.1 and employed by any public institution of higher education; or (xiv) correctional
officer as defined in §53.1-1.
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"Post-traumatic stress disorder” means a disorder that meets the dlagnostlc criteria for post-traumatic
stress disorder as specified in the most recent edition of the Awmerican Psychiatric Association's
Diagnostic and Statistical Manual of Mental Disorders published by the American Psychiatric
Association.

"Public safety telecommunicator” means an individual employed by a public safety answering point,
an emergency medical dispatch service provider, or both, who is qualified to operate communication
systems to receive requests for emergency assistance and provide for the appropriate emergency
response either directly or through communication with the appropriate public safety office or
emergency medical services provider.

"Qualifying event" means an incident or exposure occurring in the line of duty on or after July 1,
2020, for post-traumatic stress disorder and on or after July 1, 2023, for anxiety disorder or depressive
disorder:

1. Resulting in serious bodily injury or death to any person or persons;

2. Involving a minor who has been injured, killed, abused, or exploited;

3. Involving an immediate threat to life of the claimant or another individual;

4. Involving mass casualties; or

5. Responding to crime scenes for investigation.

B. Post-traumatic stress disorder, anxiety disorder, or depressive disorder incurred by a
law-enforcement officer, public safety telecommunicator, or firefighter is compensable under this title if:

1. A mental health professional examines a law-enforcement officer or firefighter and diagnoses the
law-enforcement officer, public safety telecommunicator, or firefighter as suffering from post-traumatic
stress disorder, anxiety disorder, or depressive disorder as a result of the individua's undergoing a
qualifying event;

2. The post-traumatic stress disorder, anxiety disorder, or depressive disorder resulted from the
law-enforcement officer's, public safety telecommunicator's, or firefighter's acting in the line of duty and,
in the case of a firefighter, such firefighter complied with federal Occupational Safety and Health Act
standards adopted pursuant to 29 C.F.R. 1910.134 and 29 C.F.R. 1910.156;

3. The law-enforcement officer's, public safety telecommunicator's or firefighter's undergoing a
qualifying event was a substantial factor in causing his post-traumatic stress disorder, anxiety disorder,
or depressive disorder;

4. Such qualifying event, and not another event or source of stress, was the primary cause of the
post-traumatic stress disorder, anxiety disorder, or depressive disorder; and

5. The post-traumatic stress disorder, anxiety disorder, or depressive disorder did not result from any
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disciplinary action, work evaluation, job transfer, layoff, demotion, promation, termination, retirement, or
similar action of the law-enforcement officer or firefighter.

Any such mental health professional shall comply with any workers compensation guidelines for
approved medical providers, including guidelines on release of past or contemporaneous medical records.

C. Notwithstanding any provision of this title, workers' compensation benefits for any
law-enforcement officer, public safety telecommunicator, or firefighter payable pursuant to this section
shal (i) include any combination of medical treatment prescribed by a board-certified psychiatrist or a
licensed psychologist, temporary total incapacity benefits under 8 65.2-500, and temporary partia
incapacity benefits under § 65.2-502 and (ii) be provided for a maximum of 52 weeks from the date of
diagnosis. No medical treatment, temporary total incapacity benefits under 8 65.2-500, or temporary
partial incapacity benefits under 8§ 65.2-502 shall be awarded beyond four years from the date of the
qualifying event that formed the basis for the claim for benefits under this section. The weekly benefits
received by a law-enforcement officer, public safety telecommunicator, or a firefighter pursuant to
§ 65.2-500 or 65.2-502, when combined with other benefits, including contributory and noncontributory
retirement benefits, Social Security benefits, and benefits under a long-term or short-term disability plan,
but not including payments for medical care, shall not exceed the average weekly wage paid to such
law-enforcement officer, public safety telecommunicator, or firefighter.

D. No later than January 4; 2021, each Each employer of law-enforcement officers, public safety
telecommunicators or firefighters shall (i) make peer support available to such law-enforcement officers
and firefighters individuals and (ii) refer a law-entorcement officer or firefighter such individuals seeking
mental health care services to a mental health professional.

E. Each fire basic training program conducted or administered by the Department of Fire Programs
or a municipal fire department in the Commonwealth shall provide, in consultation with the Department
of Behavioral Health and Developmental Services, resilience and self-care technique training for any
individual who begins basic training as a firefighter on or after July 1, 2021. Each (i) law-enforcement
recruit training program conducted or administered by a county, city, or town police department,
sheriff's office, state agency, or other employer of law-enforcement officers and (ii) public safety
telecommunicator training program conducted or administered by a public safety answering point or an
emergency medical dispatch service provider shall provide, in consultation with the Department of
Behavioral Health and Developmental Services, resilience and self-care technique training for any
individual who begins basic training as a law-enforcement officer or public safety telecommunicator on
or after July 1, 2023.

§ 65.2-603. Duty to furnish medical attention, etc., and vocational rehabilitation; effect of
refusal of employee to accept.

A. Pursuant to this section:

1. As long as necessary after an accident, the employer shall furnish or cause to be furnished, free of
charge to the injured employee, a physician or, for disorders listed under § 65.2-107, a mental health
professional chosen by the injured employee from a panel of at least three physicians or, for disorders
listed under 8§ 65.2-107, mental health professionals selected by the employer and such other necessary
medical attention. Where such accident results in the amputation or loss of use of an arm, hand, leg, or
foot or the enucleation of an eye or the loss of any natural teeth or loss of hearing, the employer shall
furnish prosthetic or orthotic appliances, as well as wheelchairs, scooters, walkers, canes, or crutches,
proper fitting and maintenance thereof, and training in the use thereof, as the nature of the injury may
require.

In awards entered for incapacity for work, under this title, upon determination by the treating
physician or mental health professional and the Commission that the same is medically necessary, the
Commission may:

a. Require that the employer either (i) furnish and maintain modifications to or equipment for the
employee's automabile or (ii) if there is a loss of function to either or both feet, legs, hands, or arms
and if the Commission determines that modifications to or equipment for the employee's automobile
pursuant to clause (i) are not technically feasible, will not render the automobile operable by the
employee, or will cost more than is available for such purpose after payment for any items provided
under subdivision b, order that the balance of funds available under the aggregate cap of $55,000 be
applied towards the purchase by the employee of a suitable automobile or to furnish or maintain
modifications to such automobile; and

b. Require that the employer furnish and maintain bedside lifts, adjustable beds, and modification of
the employee's principal home consisting of ramps, handrails, doorway aterations, or any appliances
prescribed by the treating physician, except for appliances or medical equipment required to be furnished
by the employer pursuant to subdivision A 1.

The aggregate cost of all such items and modifications required to be furnished pursuant to
subdivisions a and b on account of any one accident shall not exceed $55,000. This limit shall be
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increased on an annual basis at the same rate as provided in subsection C of § 65.2-7009.

The employee shall accept the attending physician or mental health professional, unless otherwise
ordered by the Commission, and in addition, such surgical and hospital service and supplies as may be
deemed necessary by the attending physician, mental health professional, or the Commission.

2. The employer shall repair, if repairable, or replace dentures, artificial limbs, or other prosthetic or
orthotic devices damaged in an accident otherwise compensable under workers compensation, and
furnish proper fitting thereof.

3. The employer shall also furnish or cause to be furnished, at the direction of the Commission,
reasonable and necessary vocational rehabilitation services;, however, the employer shall not be required
to furnish, or cause to be furnished, services under this subdivision to any injured employee not eligible
for lawful employment.

Vocational rehabilitation services may include vocational evauation, counseling, job coaching, job
development, job placement, on-the-job training, education, and retraining. Those vocational
rehabilitation services that involve the exercise of professional judgment as defined in 8 54.1-3510 shall
be provided by a certified rehabilitation provider pursuant to Article 2 (§ 54.1-3510 et seq.) of Chapter
35 of Title 54.1 or by a person licensed by the Boards of Counseling; Medicine; Nursing; Optometry;
Psychology; or Social Work or, in accordance with subsection B of § 54.1-3513, by a person certified
by the Commission on Rehabilitation Counselor Certification (CRCC) as a certified rehabilitation
counselor (CRC) or a person certified by the Commission on Certification of Work Adjustment and
Vocational Evaluation Specialists (CCWAVES) as a Certified Vocational Evaluation Speciadist (CVE).

In the event a dispute arises, any party may request a hearing and seek the approval of the
Commission for the proposed services. Such services shall take into account the employee's preinjury
job and wage classifications; his age, aptitude, and level of education; the likelihood of success in the
new vocation; and the relative costs and benefits to be derived from such services.

B. The unjustified refusal of the employee to accept such medical service or vocational rehabilitation
services when provided by the employer shall bar the employee from further compensation until such
refusal ceases and no compensation shall at any time be paid for the period of suspension unless, in the
opinion of the Commission, the circumstances justified the refusal. In any such case the Commission
may order a change in the medical or hospital service or vocational rehabilitation services.

C. If in an emergency or on account of the employer's failure to provide the medical care during the
period herein specified, or for other good reasons, a physician or, for disorders listed under 8§ 65.2-107,
a mental health professional other than provided by the employer is called to treat the injured employee,
during such period, the reasonable cost of such service shall be paid by the employer if ordered so to do
by the Commission.

D. As used in this section and in § 65.2-604, the terms "medical attention,” "medical service"
"medical care," and "medical report" shall be deemed to include mental health services or treatment,
chiropractic serviee services or treatment, and, where appropriate, a chiropractic treatment report or
mental health treatment report.

E. Whenever an employer furnishes an employee the names of three physicians pursuant to this
section, and the employer aso assumes all or part of the cost of providing health care coverage for the
employee as a self-insured or under a group health insurance policy, health services plan or heath care
plan, upon the request of an employee, the employer shall also inform the employee whether each
physician named is €ligible to receive payment under the employee's health care coverage provided by
the employer.

F. If the injured employee has an injury which may be treated within the scope of practice for a
chiropractor, then the employer or insurer may include chiropractors on the panel provided the injured
employee.

§ 65.2-605. Liability of employer for medical services ordered by Commission; fee schedules for
medical services, malpractice;, assistants-at-surgery; coding.

A. As used mthlssectlorrunl%theeentextﬁequw&sadpﬁepent '

"Burn center" means a treatment facility designated as a burn center pursuant to the verification
program jointly administered by the American Burn Association and the American College of Surgeons
and verified by the Commonwealth.

"Categories of providers of fee scheduled medical services' means:

. Physicians exclusive of surgeons;

Surgeons,

. Type One teaching hospitals;

Hospitals, exclusive of Type One teaching hospitals;

. Ambulatory surgical centers,

. Providers of outpatient medical services not covered by subdivision 1, 2, or 5; and

. Mental health professionals; and

. Purveyors of miscellaneous items and any other providers not described in subdivisions 1 through

ONOUTAWNE
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6 7, as established by the Commission in regulations adopted pursuant to subsection C.

"Codes' means, as applicable, CPT codes, HCPCS codes, DRG classifications, or revenue codes.

"CPT codes' means the medica and surgical identifying codes using the Physicians Current
Procedural Terminology published by the American Medical Association.

"Diagnosis related group” or "DRG" means the system of classifying in-patient hospital stays adopted
for use with the Inpatient Prospective Payment System.

"Fee scheduled medical service" means a medical service exclusive of a medical service provided in
the treatment of a traumatic injury or serious burn.

"Health Care Common Procedure Coding System codes' or "HCPCS codes' means the medical
coding system, including all subsets of codes by aphabetical letter, used to report hospital outpatient
and certain physician services as published by the National Uniform Billing Committee, including
Temporary National Code (Non-Medicare) SO000-S-9999.

"Leve | or Level |l trauma center" means a hospital in the Commonwealth designated by the Board
of Hedlth as a Level | trauma center or a Level |l trauma center pursuant to the Statewide Emergency
Medical Services Plan developed in accordance with § 32.1-111.3.

"Medical community" means one of the following six regions of the Commonwealth:

1. Northern region, consisting of the area for which three-digit ZIP code prefixes 201 and 220
through 223 have been assigned by the U.S. Postal Service.

2. Northwest region, consisting of the area for which three-digit ZIP code prefixes 224 through 229
have been assigned by the U.S. Postal Service.

3. Central region, consisting of the area for which three-digit ZIP code prefixes 230, 231, 232, 238,
and 239 have been assigned by the U.S. Postal Service.

4. Eastern region, consisting of the area for which three-digit ZIP code prefixes 233 through 237
have been assigned by the U.S. Postal Service.

5. Near Southwest region, consisting of the area for which three-digit ZIP code prefixes 240, 241,
244, and 245 have been assigned by the U.S. Postal Service.

6. Far Southwest region, consisting of the area for which three-digit ZIP code prefixes 242, 243, and
246 have been assigned by the U.S. Postal Service.

The applicable community for providers of medical services rendered in the Commonwealth shall be
determined by the zip code of the location where the services were rendered. The applicable community
for providers of medical services rendered outside of the Commonwealth shall be determined by the zip
code of the principa place of business of the employer if located in the Commonwealth or, if no such
location exists, the zip code of the location where the Commission hearing regarding a dispute
concerning the services would be conducted.

"Medical service' means any medical, surgical, or hospital service required to be provided to an
injured person pursuant to this title.

"Medical service provided for the treatment of a serious burn" includes any professional service
rendered during the dates of service of the admission or transfer to a burn center.

"Medical service provided for the treatment of a traumatic injury” includes any professiona service
rendered during the dates of service of the admission or transfer to a Level | or Level 11 trauma center.

"Miscellaneous items' means medical services provided under this title that are not included within
subdivisions 1 through 6 of the definition of categories of providers of fee scheduled medical services.
"Miscellaneous items" does not include (i) pharmaceuticals that are dispensed by providers, other than
hospitals or Type One teaching hospitals as part of inpatient or outpatient medical services, or dispensed
as part of fee scheduled medical services at an ambulatory surgical center or (ii) durable medical
equipment dispensed at retail.

"New type of technology" means an item resulting or derived from an advance in medical
technology, including an implantable medical device or an item of medical equipment, that is supplied
by a third party, provided that the item has been cleared or approved by the federal Food and Drug
Administration (FDA) after the transition date and prior to the date of the provision of the medical
service using the item.

- lekan- means a persen Heensed to practice medicine or osteopathy 1 the Commenwedtth

to Chapter 29 (8 54.1-2000 et seq.) of Title 54.1.

"Professional service" means any medical or surgical service required to be provided to an injured
person pursuant to this title that is provided by a physician or any health care practitioner licensed,
accredited, or certified to perform the service consistent with state law.

"Provider" means a person licensed by the Commonwealth to provide a medical service to a claimant
under this title.

"Reimbursement objective” means the average of al reimbursements and other amounts paid to
providers in the same category of providers of fee scheduled medical services in the same medical
community for providing a fee scheduled medical service to a claimant under this title during the most

dA37IONAOHA 1N |

7064S



SB904 10 of 13

551
552
553
554
555
556
557
558
559
560
561
562
563
564
565
566
567
568
569
570
571
572
573
574
575
576
577
578
579
580
581
582
583
584
585
586
587
588
589
590
591
592
593
594
595
596
597
598
599
600
601
602
603
604
605
606
607
608
609
610
611
612

recent period preceding the transition date for which statistically reliable data is available as determined
by the Commission.

"Revenue codes' means a method of coding used by hospitals or health care systems to identify the
department in which medical service was rendered to the patient or the type of item or equipment used
in the delivery of medical services.

"Serious burn" means a burn for which admission or transfer to a burn center is medically necessary.

"Transition date" means the date the regulations of the Commission adopting initial Virginia fee
schedules for medical services pursuant to subsection C become effective.

"Traumatic injury" means an injury for which admission or transfer to a Level | or Level Il trauma
center is medically necessary and that is assigned a DRG number of 003, 004, 011, 012, 013, 025
through 029, 082, 085, 453, 454, 455, 459, 460, 463, 464, 465, 474, 475, 483, 500, 507, 510, 515, 516,
570, 856, 857, 862, 901, 904, 907, 908, 955 through 959, 963, 998, or 999. Claimants who die in an
emergency room of trauma or burn before admission shall be deemed to be claimants who incurred a
traumatic injury.

"Type One teaching hospital" means a hospital that was a state-owned teaching hospital on January
1, 1996.

"Virginia fee schedule’ means a schedule of maximum fees for fee scheduled medical services for
the medical community where the fee scheduled medical service is provided, as initially adopted by the
Commission pursuant to subsection C and as adjusted as provided in subsection D.

B. The pecuniary liability of the employer for a

1. Medical, surgical, and hospital service herein required when ordered by the Commission that is
provided to an injured person prior to the transition date, regardiess of the date of injury, shall be
limited absent a contract providing otherwise, to such charges as prevail in the same community for
similar treatment when such treatment is paid for by the injured person. As used in this subdivision,
"same community” for providers of medical services rendered outside of the Commonwealth shall be
deemed to be the principal place of business of the employer if located in the Commonwealth or, if no
such location exists, the location where the Commission hearing regarding the dispute is conducted,;

2. Fee scheduled medical service provided on or after the transition date, regardiess of the date of
injury, shall be limited to:

a. The amount provided for the payment for the fee scheduled medical service as set forth in a
contract under which the provider has agreed to accept a specified amount in payment for the service
provided, which amount may be less than or exceed the maximum amount for the service as set forth in
the applicable Virginia fee schedule;

b. In the absence of a contract described in subdivision 2 a, the lesser of the billing amount or the
amount for the fee scheduled medical service as set forth in the applicable Virginia fee schedule that is
in effect on the date the service is provided, subject to an increase approved by the Commission
pursuant to subsection H; or

c. In the absence of (i) a contract described in subdivision 2 a and (ii) a provision in a Virginia fee
schedule that sets forth a maximum amount for the medical service on the date it is provided, the
maximum amount determined by the Commission as provided in subsection E; and

3. Medical service provided on or after the transition date for the treatment of a traumatic injury or
serious burn, regardless of the date of injury, shall be limited to:

a. The amount provided for the payment for the medical service provided for the treatment of the
traumatic injury or serious burn as set forth in a contract under which the provider has agreed to accept
a specified amount in payment for the service provided, which amount may be less than or exceed the
maximum amount for the service calculated pursuant to subdivision 3 b; or

b. In the absence of a contract described in subdivision 3 a an amount equal to 80 percent of the
provider's charge for the service based on the provider's charge master or schedule of fees; however, if
the compensability under this title of a claim for traumatic injury or serious burn is contested and after a
hearing on the claim on its merits or after abandonment of a defense by the employer or insurance
carrier, benefits for medical services are awarded and inure to the benefit of a third-party insurance
carrier or hedth care provider and the Commission awards to the claimant's attorney a fee pursuant to
subsection B of § 65.2-714, then the pecuniary liability of the employer for the service provided shall be
limited to 100 percent of the provider's charge for the service based on the provider's charge master or
schedule of fees.

C. The Commission shall adopt regulations establishing initial Virginia fee schedules for fee
scheduled medical services as follows:

1. The Commission's regulations that establish the initial Virginia fee schedules shall be effective on
January 1, 2018.

2. Separate initial Virginia fee schedules shall be established for fee scheduled medical services (i)
provided by each category of providers of fee scheduled medical services and (ii) within each of the
medical communities to reflect the variations among the medical communities as provided in subdivision
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3, for each category of providers of fee scheduled medical services.

3. The Virginia fee schedules for each medical community shall reflect variations among medical
communities in (i) al reimbursements and other amounts paid to providers for fee scheduled medical
services among the medical communities and (ii) the extent to which the number of providers within the
various medical communities is adequate to meet the needs of injured workers.

4. In establishing the initial Virginia fee schedules for fee scheduled medical services, the
Commission shall establish the maximum fee for each fee scheduled medical service at a level that
approximates the reimbursement objective for each category of providers of fee scheduled medical
services among the medical communities. The Commission shall retain a firm with nationwide
experience and actuarial expertise in the development of workers compensation fee schedules to assist
the Commission in establishing the initial Virginia fee schedules. The Commission shall consult with the
regulatory advisory panel established pursuant to subdivision F 2 prior to retaining such firm. Such firm
shall be retained to assist the Commission in developing the Virginia fee schedules by recommending a
methodology that will provide, at reasonable cost to the Commission, statistically valid estimates of the
reimbursement objective for fee scheduled medical services within the medical communities, based on
available data or, if the necessary data is not available, by recommending the optimal methodology for
obtaining the necessary data. The Commission shall consult with the regulatory advisory panel prior to
adopting any such methodology. Such methodology may, but is not required to, be based on applicable
codes. The estimates of the reimbursement objective for fee scheduled medical services shall be derived
from data on al reimbursements and other amounts paid to providers for fee scheduled medical services
provided pursuant to this title during 2014 and 2015, to the extent available.

D. The Commission shall review Virginia fee schedules during the year that follows the transition
date and biennially thereafter and, if necessary, adjust the Virginia fee schedules in order to address (i)
inflation or deflation as reflected in the medical care component of the Consumer Price Index for All
Urban Consumers (CPI-U) for the South as published by the Bureau of Labor Statistics of the U.S.
Department of Labor; (i) access to fee scheduled medical services; (iii) errors in calculations made in
preparing the Virginia fee schedules; and (iv) incentives for providers. The Commission shall not adjust
a Virginia fee schedule in a manner that reduces fees on an existing schedule unless such a reduction is
based on deflation or a finding by the Commission that advances in technology or errors in calculations
made in preparing the Virginia fee schedules justify a reduction in fees.

E. The maximum pecuniary liability of the employer for a fee scheduled medical service that is not
included in a Virginia fee schedule when it is provided shall be determined by the Commission. The
Commission's determination of the employer's maximum pecuniary liability for such fee scheduled
medical service shall be effective until the Commission sets a maximum fee for the fee scheduled
medical service and incorporates such maximum fee into an adjusted Virginia fee schedule adopted
pursuant to subsection D. If the fee scheduled medical service is not included in a Virginia fee schedule
because it is:

1. A new type of technology, the employer's maximum pecuniary liability shall not exceed 130
percent of the provider's invoiced cost for such device, as evidenced by a copy of the invoice. If the
new type of technology has not been cleared or approved by the FDA prior to such date, then the
provider shall not be entitled to payment or reimbursement therefor unless the employer or its insurer
agree; or

2. A new type of procedure that has not been assigned a billing code, the employer's maximum
pecuniary liability shall not exceed 80 percent of the provider's charge for the service based on the
provider's charge master or schedule of fees, provided the employer and the provider mutualy agree to
the provision of such procedure.

F. The Commission shall:

1. Provide public access to information regarding the Virginia fee schedules for medical services, by
categories of providers of fee scheduled medical services and for each medical community, through the
Commission's website. No information provided on the website shall be provider-specific or disclose or
release the identity of any provider; and

2. Utilize a 10-member regulatory advisory panel to assist in the development of regulations adopting
initial Virginia fee schedules pursuant to subsection C, in adjusting initia Virginia fee schedules
pursuant to subsection D, and on all matters involving or related to the fee schedule as deemed
necessary by the Commission. One member of the regulatory advisory panel shall be selected by the
Commission from each of the following: (i) the American Insurance Association; (ii) the Property and
Casualty Insurers Association of America; (iii) the Virginia Self-Insurers Association, Inc.; (iv) the
Medical Society of Virginia; (v) the Virginia Hospital and Healthcare Association; (vi) a Type One
teaching hospital; (vii) the Virginia Orthopaedic Society; (viii) the Virginia Trial Lawyers Association;
(ix) a group sdf-insurance association representing employers, and (x) a local government group
self-insurance pool formed under Chapter 27 (§ 15.2-2700 et seq.) of Title 15.2. The Commission shall

dA37IONAOHA 1N |

7064S



SB904 12 of 13

674
675
676
677
678
679
680
681
682
683
684
685
686
687
688
689
690
691
692
693
694
695
696
697
698
699
700
701
702
703
704
705
706
707
708
709
710
711
712
713
714
715
716
717
718
719
720
721
722
723
724
725
726
727
728
729
730
731
732
733
734
735

meet with the regulatory advisory panel and consider the recommendations of its members in its
development of the Virginia fee schedules pursuant to subsections C and D.

G. The Commission's retaining of a firm with nationwide experience and actuarial expertise in the
development of workers compensation fee schedules to assist the Commission in developing the
Virginia fee schedules pursuant to subsections C and D shall be exempt from the provisions of the
Virginia Public Procurement Act (8 2.2-4300 et seq.), provided the Commission shall issue a request for
proposals that requires submission by a bidder of evidence that it satisfies the conditions for eligibility
established in this subsection and in subdivision C 4. Records and information relating to payments or
reimbursements to providers that is obtained by or furnished to the Commission by such firm or any
other person shall (i) be for the exclusive use of the Commission in the course of the Commission's
development of fee schedules and related regulations and (ii) shall remain confidential and shall not be
subject to the provisions of the Virginia Freedom of Information Act (8 2.2-3700 et seq.).

H. When the total charges of a hospital or Type One teaching hospital, based on such provider's
charge master, for inpatient hospital services covered by a DRG code exceed the charge outlier
threshold, then the Commission shall establish the maximum fee for such scheduled inpatient hospital
services at an amount equal to the total of (i) the maximum fee for the service as set forth in the
applicable fee schedule and (ii) initially equal to 80 percent of the provider's total charges for the service
in excess of the charge outlier threshold. The charge outlier threshold for such services initialy shal
equal 300 percent of the maximum fee for the service set forth in the applicable fee schedule; however,
the Commission, in consultation with the firm retained pursuant to subdivision C 4, is authorized on a
biennial basis to adjust such percentage if it finds that the number of such claims for which the tota
charges of the hospital or Type One teaching hospital exceed the charge outlier threshold is less than
five percent or to increase such percentage if such number is greater than 10 percent of all such claims.

I. No provider shal use a different charge master or schedule of fees for any medical service
provided under this title than the provider uses for health care services provided to patients who are not
claimants under this title.

J. The employer shall not be liable in damages for malpractice by a mental health professional,
physician, or surgeon furnished by him pursuant to the provisions of § 65.2-603, but the consequences
of any such malpractice shall be deemed part of the injury resulting from the accident and shall be
compensated for as such.

K. The Commission shall determine the number and geographic area of communities across the
Commonwealth. In establishing the communities, the Commission shall consider the ability to obtain
relevant data based on geographic area and such other criteria as are consistent with the purposes of this
titte. The Commission shall use the communities established pursuant to this subsection in determining
charges that prevail in the same community for treatment provided prior to the transition date.

L. The pecuniary liability of the employer for treatment of a medical service that is rendered on or
after July 1, 2014, by:

1. A nurse practitioner or physician assistant serving as an assistant-at-surgery shall be limited to no
more than 20 percent of the reimbursement due to the physician performing the surgery; and

2. An assistant surgeon in the same specialty as the primary surgeon shall be limited to no more than
50 percent of the reimbursement due to the primary physician performing the surgery.

M. Multiple procedures completed on a single surgical site associated with a medical service
rendered on or after July 1, 2014, shall be coded and billed with appropriate CPT codes and modifiers
and paid according to the National Correct Coding Initiative rules and the CPT codes as in effect at the
time the health care was provided to the claimant.

N. The CPT code and National Correct Coding Initiative rules, as in effect at the time a medica
service was provided to the claimant, shall serve as the basis for processing a hedth care provider's
billing form or itemization for such items as global and comprehensive billing and the unbundling of
medical services. Hospital in-patient medical services shall be coded and hilled through the International
Statistical Classification of Diseases and Related Health Problems as in effect at the time the medical
service was provided to the claimant.

§ 65.2-606. Mental health professionals, physicians, and surgeons for medical examination.

The Commission or any member thereof may, upon the application of either party or upon its own
motion, appoint a disinterested and duly qualified mental health professional, physician, or surgeon to
make any necessary medical examination and to testify in respect thereto; however, the provisions of
this section shall not apply to determination of whether an employee died of pneumoconiosis or any
chronic occupational lung disease, which shall be governed by the provisions of § 65.2-513 and the
regulations promulgated thereunder. Such mental health professional, physician, or surgeon shall be
allowed travelling expenses and a reasonable fee to be fixed by the Commission.

The fees and expenses of such mental health professional, physician, or surgeon shall be paid by the
Commonwealth.

§65.2-607. Medical examination; provider-patient privilege inapplicable; autopsy.
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A. After an injury and so long as he claims compensation, the employee, if so requested by his
employer or ordered by the Commission, shall submit himself to examination, at reasonable times and
places, by a duly qualified physician er, surgeon, or for disorders listed under § 65.2-107, a mental
health professional designated and paid by the employer or the Commission. However, no employer
may obtain more than one examination per medical specialty without prior authorization from the
Commission, based upon a showing of good cause or necessity. The employee shall have the right to
have present at such examination any duly qualified mental health professional, physician, or surgeon
provided and paid by him. No fact communicated to, or otherwise learned by, any mental health
professional, physician, or surgeon who may have attended or examined the employee, or who may have
been present at any examination, shall be privileged, either in hearings provided for by this title, or any
action at law brought to recover damages against any employer subject to the provisions of this title.

B. If the employee refuses to submit himself to or in any way obstructs such examination requested
by and provided for by the employer, his right to compensation and his right to take or prosecute any
proceedings under this title shall be suspended until such refusal or objection ceases and no
compensation shall at any time be payable for the period of suspension unless in the opinion of the
Commission the circumstances justify the refusal or obstruction.

C. The employer or the Commission may in any case of death require an autopsy at the expense of
the party requesting the same. Such autopsy shall be performed upon order of the Commission, and
anyone obstructing or interfering with such autopsy shall be punished for contempt.
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