
2020 SESSION

SENATE SUBSTITUTE

20110209D
1 SENATE BILL NO. 548
2 AMENDMENT IN THE NATURE OF A SUBSTITUTE
3 (Proposed by the Governor
4 on April 11, 2020)
5 (Patron Prior to Substitute––Senator Edwards)
6 A BILL to amend and reenact §§ 60.2-212, 60.2-229, 60.2-508, 60.2-512, 60.2-513, and 60.2-627 of the
7 Code of Virginia and to amend the Code of Virginia by adding sections numbered 60.2-711 through
8 60.2-716, relating to unemployment compensation.
9 Be it enacted by the General Assembly of Virginia:

10 1. That §§ 60.2-212, 60.2-229, 60.2-508, 60.2-512, 60.2-513, and 60.2-627 of the Code of Virginia
11 are amended and reenacted and that the Code of Virginia is amended by adding sections
12 numbered 60.2-711 through 60.2-716 as follows:
13 § 60.2-212. Employment.
14 A. "Employment" means:
15 1. Any service including service in interstate commerce, performed for remuneration or under any
16 contract of hire, written or oral, express or implied; and
17 2. Any service, of whatever nature, performed by an individual for any employing unit, for
18 remuneration or under any contract of hire, written or oral, and irrespective of citizenship or residence
19 of either,
20 a. Within the United States, or
21 b. On or in connection with an American vessel or American aircraft under a contract of service
22 which is entered into within the United States or during the performance of which and while the
23 individual is employed on the vessel or aircraft it touches at a port in the United States, if such
24 individual performs such services on or in connection with such vessel or aircraft when outside the
25 United States, provided that the operating office, from which the operations of the vessel or aircraft are
26 ordinarily and regularly supervised, managed, directed or controlled, is within the Commonwealth.
27 B. Notwithstanding subdivision 2 b of subsection A of this section, "employment" means all service
28 performed by an officer or member of the crew of an American vessel on or in connection with such
29 vessel, if the operating office from which the operations of such vessel operating on navigable waters
30 within, or within and without, the United States are ordinarily and regularly supervised, managed,
31 directed and controlled is within the Commonwealth.
32 C. Services performed by an individual for remuneration shall be deemed to be employment subject
33 to this title unless the Commission determines that such individual is not an employee for purposes of
34 the Federal Insurance Contributions Act and the Federal Unemployment Tax Act, based upon an
35 application of the 20 factors set forth in standard used by the Internal Revenue Service Revenue Ruling
36 87-41, issued pursuant to 26 C.F.R. 31.3306(i)-1 and 26 C.F.R. 31.3121(d)-1 for such determinations.
37 D. Notwithstanding the provisions of subsection C, an individual who performs services as a real
38 estate salesperson, under direction of a real estate broker under Chapter 21 (§ 54.1-2100 et seq.) of Title
39 54.1, or as a real estate appraiser under Chapter 20.1 (§ 54.1-2009 et seq.) of Title 54.1 pursuant to an
40 executed independent contractor agreement and for remuneration solely by way of commission or fee,
41 shall not be an employee for purposes of this chapter.
42 § 60.2-229. Wages.
43 A. "Wages" means all remuneration paid, or which should have been paid, for personal services,
44 including commissions, bonuses, tips, back pay, dismissal pay, severance pay and any other payments
45 made by an employer to an employee during his employment and thereafter and the cash value of all
46 remuneration payable in any medium other than cash. Notwithstanding the other provisions of this
47 subsection, wages paid in back pay awards shall be allocated to, and reported as being paid during, the
48 calendar quarter or quarters in which such back pay would have been earned. Severance pay paid at the
49 time of, or subsequent to, separation from employment shall be allocated to the last day of work unless
50 otherwise allocated by the employer. If otherwise allocated, severance pay shall be allocated at a rate not
51 less than the average weekly wage of such employee during the last calendar quarter, and reported as
52 such. Severance pay shall be deducted from any benefits payable after the Commission's receipt of
53 notification of severance pay by the employer pursuant to § 60.2-603. The reasonable cash value of
54 remuneration payable in any medium other than cash shall be estimated and determined in accordance
55 with rules prescribed by the Commission.
56 B. The term "wages" shall not include:
57 1. Subsequent to December 31, 1990, for purposes of taxes only, that part of the remuneration, other
58 than remuneration referred to in the succeeding subdivisions of this subsection, that is greater than
59 $8,000 and is payable during any calendar year to an individual by any employer with respect to
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60 employment in this Commonwealth or any other state. If an employer, hereinafter referred to as
61 "successor employer," during any calendar year acquires substantially all of the property used in a trade
62 or business of another employer, hereinafter referred to as a "predecessor," or used in a separate unit of
63 a trade or business of a predecessor, and immediately after the acquisition employs in his trade or
64 business an individual who immediately prior to the acquisition was employed in the trade or business
65 of such predecessor, then, for the purpose of determining whether remuneration, other than remuneration
66 referred to in the succeeding subdivisions of this subsection, with respect to employment equal to $8,000
67 is payable by the successor to such individual during such calendar year, any remuneration, other than
68 remuneration referred to in the succeeding subdivisions of this subsection, with respect to employment
69 payable, or considered under this subdivision as payable, to such individual by such predecessor during
70 such calendar year and prior to such acquisition shall be considered as payable by such successor
71 employer;
72 2. The amount of any payment, including any amount paid by an employer for insurance or
73 annuities, or into a fund, to provide for any such payment, made to, or on behalf of, an employee or
74 any of his dependents under a plan or system established by an employer which makes provisions for (i)
75 his employees generally, (ii) for his employees generally and their dependents, (iii) for a class or classes
76 of his employees, or (iv) for a class or classes of his employees and their dependents, on account of:
77 a. Retirement;
78 b. Sickness or accident disability payments which are received under a workers' compensation law;
79 c. Medical or hospitalization expenses in connection with sickness or accident disability;
80 d. Death; or
81 e. Unemployment benefits under any private plan financed in whole or in part by an employer;
82 3. The payment by an employer, without deduction from the remuneration of the employee, of the
83 tax imposed upon an employer under § 3101 of the Federal Internal Revenue Code;
84 4. Any payment on account of sickness or accident disability, or medical or hospitalization expenses
85 in connection with the sickness or accident disability, made by an employer to, or on behalf of, an
86 employee after the expiration of six calendar months following the last calendar month in which the
87 employee worked for such employer;
88 5. Remuneration paid in any medium other than cash to an employee for service not in the course of
89 the employer's trade or business; or
90 6. Any payment, other than vacation or sick pay, made to an employee after the month in which he
91 attains the age of sixty-five 65, if he did not work for the employer in the period for which such
92 payment is made; or
93 7. Any payment made to, or on behalf of, an employee or his beneficiary under a cafeteria plan, as
94 defined in § 125 of the Internal Revenue Code, if such payment would not be treated as wages under the
95 Internal Revenue Code.
96 § 60.2-508. Period of coverage generally; account required.
97 Any employing unit which is or becomes an employer subject to this title within any calendar year
98 shall be subject to this title during the whole of such calendar year. Any such employing unit shall
99 establish an account with the Commission by the end of the calendar quarter in which it becomes

100 subject to this title.
101 § 60.2-512. Requiring payroll and tax reports and payment of taxes.
102 A. The Commission is hereby expressly authorized to require the filing of payroll and tax reports,
103 and the payment of the taxes required by § 60.2-511 in monthly, quarterly, semiannual or annual
104 payments as shall be determined by the Commission; however, if the due date for filing of reports or
105 payment of taxes falls on a Saturday, Sunday or legal holiday, the due date shall be extended to the
106 next business day that is not a Saturday, Sunday or legal holiday. Beginning January 1, 2013, employers
107 may file payroll and tax reports, and pay the taxes required by § 60.2-511, annually, in the time, form
108 and manner prescribed by the Commission, if the employment that is the subject of the report of taxes
109 due under this chapter consists exclusively of domestic service in a private home of the employer, as
110 defined in §§ 31.3121 (a)(7)-1, 31.3306 (c)(2)-1, and 31.3401 (a)(3)-1 of the Employment Tax
111 Regulations promulgated pursuant to §§ 3121, 3306, and 3401 of the Internal Revenue Code, as
112 amended. The aggregate amount of taxes shall be fully paid to the Commission on or before January 31
113 of each year next succeeding the year with respect to employment during which year such taxes are
114 imposed, or in the event the time is extended for filing the return of the taxes imposed by Title IX of
115 the Social Security Act for the year for which such taxes are imposed, then before the expiration of such
116 extension. Taxes due and payable in an amount less than five dollars shall be deemed to be fully paid;
117 however, this does not relieve an employer from filing payroll and tax reports as herein required.
118 B. Beginning January 1, 1994, through December 31, 2008, employers who report 250 or more
119 employees in any calendar quarter shall file quarterly reports on a magnetic medium using a format
120 prescribed by the Commission. Beginning January 1, 2009, 2021, all employers who report 100 or more
121 employees in any calendar quarter in 2009, or thereafter, shall file quarterly reports on an electronic
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122 medium using a format prescribed by the Commission. Waivers will be granted only if the Commission
123 finds this requirement creates an unreasonable burden on the employer. All requests for waiver must be
124 submitted in writing. Beginning January 1, 2009, 2021, if any employer who reports 100 or more
125 employees in any calendar quarter in 2009, or thereafter, and who has not obtained a waiver by the date
126 the employer's quarterly report is due, fails, without good cause shown, to file electronically, the
127 Commission shall assess upon the employer a penalty of $75, which penalty shall be in addition to the
128 taxes due and payable with respect to such report and to any penalty assessed under subsection B of
129 § 60.2-513. Penalties collected pursuant to this section shall be paid into the Special Unemployment
130 Compensation Administration Fund established pursuant to § 60.2-314.
131 C. Notwithstanding the provisions of subsection A, no payroll and tax reports shall be filed with
132 respect to an employee of a state or local agency performing intelligence or counterintelligence
133 functions, if the head of such agency has determined that filing such a report could endanger the safety
134 of the employee or compromise an ongoing investigation or intelligence mission.
135 § 60.2-513. Failure of employing unit to file reports; assessment and amount of penalty.
136 A. If any employing unit fails to file with the Commission any report which the Commission deems
137 necessary for the effective administration of this title within 30 days after the Commission requires the
138 same by written notice mailed to the last known address of such employing unit, the Commission may
139 determine on the basis of such information as it may have whether such employing unit is an employer,
140 unless such determination has already been made. Also, on the basis of such information, the
141 Commission may assess the amount of tax due from such employer and shall give written notice of such
142 determination and assessment to such employer. Such determination and assessment shall be final (i)
143 unless such employer, within 30 days after the mailing to the employer at his last known address or
144 other service of the notice of such determination or assessment, applies to the Commission for a review
145 of such determination and assessment or (ii) unless the Commission, on its own motion, sets aside,
146 reduces or increases the same.
147 B. If any employer had wages payable for a calendar quarter and fails, without good cause shown, to
148 file any report as required of him under this title with respect to wages or taxes, the Commission shall
149 assess upon the employer a penalty of $100, which shall be in addition to the taxes due and payable
150 with respect to such report.
151 C. For the purposes of this subsection, "newly covered" refers to the time at which an employer
152 initially becomes subject to liability under the provisions of this title. A newly covered employer may
153 shall file by the due date of the calendar quarter in which his account number is assigned by the
154 Commission, without penalty such employer becomes subject to liability under the provisions of this
155 title. If such employer's report is not filed by that date, and in the absence of good cause shown for the
156 failure to so file, a $100 penalty shall be assessed for each report. Penalties collected pursuant to this
157 section shall be paid into the Special Unemployment Compensation Administration Fund.
158 § 60.2-627. Failure to obey subpoenas; orders of court; penalty.
159 A. In case of contumacy by, or refusal to obey a subpoena issued to any person, any court of this
160 Commonwealth within the jurisdiction of which the inquiry is carried on or within the jurisdiction of
161 which such person guilty of contumacy or refusal to obey is found or resides or transacts business, upon
162 application by the Commission or its duly authorized representative, shall have jurisdiction to issue to
163 such person an order requiring such person to appear before an appeal tribunal, a commissioner, the
164 Commission, or its duly authorized representative, in order to produce evidence or to give testimony
165 concerning the matter under investigation or in question. Any failure to obey such court order may be
166 punished by the court as contempt.
167 B. Any person subpoenaed by the Commission who, without just cause, fails or refuses to attend and
168 testify or to answer to any lawful inquiry or to produce books, papers, correspondence, memoranda and
169 other records, when it is within his power to do so, shall be guilty of a Class 1 misdemeanor.
170 C. Each day such any violation of such court-issued subpoena, court order, or Commission-issued
171 subpoena continues shall be deemed to be a separate offense.
172 § 60.2-711. Definitions.
173 As used in this chapter, unless the context requires a different meaning:
174 "Affected unit" means a specific plant, department, shift, or other definable unit of an employing unit
175 that has at least two employees to which an approved short-time compensation plan applies.
176 "Health and retirement benefits" means employer-provided health benefits and retirement benefits
177 under a defined benefit pension plan as defined in § 414(j) of the Internal Revenue Code or
178 contributions under a defined contribution plan as defined in § 414(i) of the Internal Revenue Code that
179 are incidents of employment in addition to the cash remuneration earned.
180 "Program" means the short-time compensation program established pursuant to this chapter.
181 "Short-time compensation" means the unemployment benefits payable to employees in an affected unit
182 under an approved short-time compensation plan, as distinguished from the unemployment benefits
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183 otherwise payable under the unemployment compensation provisions of this title.
184 "Work sharing plan" or "plan" means a plan submitted by an employer to the Commission for
185 approval to participate in the Program.
186 § 60.2-712. Application to participate in short-time compensation program.
187 A. The Commission shall establish and implement a short-time compensation program by January 1,
188 2021. The Program shall meet the requirements of 22 U.S.C. § 3306(v) and all other applicable federal
189 and state laws.
190 B. An employer that wishes to participate in the Program shall submit to the Commission a signed,
191 written work sharing plan for approval. The Commission shall develop an application form to request
192 approval of a plan and an approval process. The application shall include:
193 1. The affected unit covered by the plan, including the number of employees in the unit; the
194 percentage of employees in the affected unit covered by the plan; identification of each individual
195 employee in the affected unit by name, social security number, and the employer's unemployment tax
196 account number; and any other information required by the Commission to identify plan participants.
197 2. A description of how employees in the affected unit will be notified of the employer's participation
198 in the plan if such application is approved, including how the employer will notify those employees in a
199 collective bargaining unit as well as any employees in the affected unit who are not in a collective
200 bargaining unit. If the employer does not intend to provide advance notice to employees in the affected
201 unit, the employer shall explain in a statement in the application why it is not feasible to provide such
202 notice.
203 3. A requirement that the employer identify, in the application, the usual weekly hours of work for
204 employees in the affected unit and the specific percentage by which their hours will be reduced during
205 all weeks covered by the plan. The percentage of reduction for which a work sharing plan application
206 may be approved shall be not less than 10 percent and not more than 60 percent. If the plan includes
207 any week for which the employer regularly does not provide work, including incidences due to a holiday
208 or other plant closing, then such week shall be identified in the application.
209 4. Certification by the employer that, if the employer provides health benefits and retirement benefits
210 to any employee whose usual weekly hours of work are reduced under the Program, such benefits will
211 continue to be provided to employees participating in the Program under the same terms and conditions
212 as though the usual weekly hours of work of such employee had not been reduced or to the same extent
213 as other employees not participating in the Program. For defined benefit retirement plans, the hours
214 that are reduced under the plan shall be credited for purposes of participation, vesting, and accrual of
215 benefits as though the usual weekly hours of work had not been reduced. The dollar amount of employer
216 contributions to a defined contribution plan that are based on a percentage of compensation may be less
217 due to the reduction in the employee's compensation.
218 5. Certification by the employer that the aggregate reduction in work hours is in lieu of layoffs,
219 whether temporary or permanent layoffs or both. The application shall include an estimate of the
220 number of employees who would have been laid off in the absence of the plan. The employer shall also
221 certify that new employees will not be hired in or transferred to an affected unit for the duration of the
222 plan.
223 6. Certification by the employer that participation in the plan and its implementation is consistent
224 with the employer's obligations under applicable federal and state laws.
225 7. Agreement by the employer to (i) furnish reports to the Commission relating to the proper conduct
226 of the plan; (ii) allow the Commission access to all records necessary to approve or disapprove the plan
227 application and, after approval of a plan, monitor and evaluate the plan; and (iii) follow any other
228 directives the Commission deems necessary to implement the plan and that are consistent with the
229 requirements for plan applications.
230 8. Any other provision added to the application by the Commission that the U.S. Secretary of Labor
231 determines to be appropriate for purposes of a work sharing plan.
232 § 60.2-713. Approval and disapproval of plan.
233 The Commission shall approve or disapprove a work sharing plan in writing within 10 working days
234 of its receipt and promptly communicate the decision to the employer. A decision disapproving the plan
235 shall clearly identify the reasons for the disapproval. If a plan is disapproved, the employer may submit
236 a different work sharing plan for approval.
237 § 60.2-714. Effective date, duration, and modification of plan.
238 A. A work sharing plan shall be effective on the date that is mutually agreed upon by the employer
239 and the Commission, which shall be specified in the notice of approval to the employer. The plan shall
240 expire on the date specified in the notice of approval, which shall be either the date at the end of the
241 twelfth full calendar month after its effective date or an earlier date mutually agreed upon by the
242 employer and the Commission. However, if a work sharing plan is revoked by the Commission under
243 subsection B, the plan shall terminate on the date specified in the Commission's written order of
244 revocation. An employer may terminate a plan at any time upon written notice to the Commission. Upon
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245 receipt of such notice from the employer, the Commission shall promptly notify each member of the
246 affected unit of the termination date. An employer may submit a new application to participate in
247 another plan at any time after the expiration or termination date.
248 B. The Commission may revoke approval of a work sharing plan for good cause at any time,
249 including upon the request of any of the affected unit's employees. The revocation order shall be in
250 writing and shall specify the reasons for the revocation and the date the revocation is effective. The
251 Commission may periodically review the operation of each employer's plan to assure that no good cause
252 exists for revocation of the approval of the plan. Good cause shall include failure to comply with the
253 assurances given in the plan, unreasonable revision of productivity standards for the affected unit,
254 conduct or occurrences tending to defeat the intent and effective operation of the plan, and violation of
255 any criteria on which approval of the plan was based.
256 C. An employer may request a modification of an approved plan by filing a written request to the
257 Commission. The request shall identify the specific provisions proposed to be modified and provide an
258 explanation of why the proposed modification is appropriate for the plan. The Commission shall
259 approve or disapprove the proposed modification in writing within 10 working days and promptly
260 communicate the decision to the employer. An employer is not required to request approval of a plan
261 modification from the Commission if the change is not substantial, but the employer shall report every
262 change to the plan to the Commission promptly and in writing.
263 § 60.2-715. Eligibility for short-time compensation.
264 A. An employee is eligible to receive short-time compensation under a work sharing plan with
265 respect to any week only if the employee is monetarily eligible for unemployment compensation, not
266 otherwise disqualified for unemployment compensation, and:
267 1. During the week, the employee is employed as a member of an affected unit under an approved
268 work sharing plan that was approved prior to that week, and the plan is in effect with respect to the
269 week for which short-time compensation is claimed; and
270 2. Notwithstanding any other provisions of this title relating to availability for work and actively
271 seeking work, the employee is available for the employee's usual hours of work with the short-time
272 compensation employer, which may include, for purposes of this section, participating in training,
273 including employer-sponsored training or training funded under the federal Workforce Innovation and
274 Opportunity Act of 2014, to enhance job skills that is approved by the Commission.
275 B. Notwithstanding any other provision of law, an employee covered by a work sharing plan is
276 deemed unemployed in any week during the duration of that plan if the employee's remuneration as an
277 employee in an affected unit is reduced based on a reduction of the employee's usual weekly hours of
278 work under an approved work sharing plan.
279 C. The short-term compensation program shall not serve as a subsidy of seasonal employment during
280 the off-season, nor as a subsidy of temporary part-time or intermittent employment.
281 § 60.2-716. Benefits.
282 A. The short-time compensation weekly benefit amount shall be the product of the regular weekly
283 unemployment compensation amount for a week of total unemployment multiplied by the percentage of
284 reduction in the individual's usual weekly hours of work.
285 B. An individual may be eligible for short-time compensation or unemployment compensation, as
286 appropriate, except that (i) no individual shall be eligible for combined benefits in any benefit year in
287 an amount more than the maximum entitlement established for regular unemployment compensation and
288 (ii) no individual shall be paid short-time compensation benefits for more than 26 weeks under a plan.
289 C. Provisions applicable to unemployment compensation claimants shall apply to short-time
290 compensation claimants to the extent that they are not inconsistent with the Program's provisions. An
291 individual who files an initial claim for short-time compensation benefits shall receive a monetary
292 determination.
293 D. An employee who is not provided any work during a week by the short-time compensation
294 employer, or any other employer, and who is otherwise eligible for unemployment compensation shall be
295 eligible for the amount of regular unemployment compensation to which he would otherwise be eligible.
296 E. An employee who is not provided any work by the short-time compensation employer during a
297 week, but who works for another employer and is otherwise eligible, may be paid unemployment
298 compensation for that week subject to the disqualifying income and other provisions applicable to claims
299 for regular compensation.
300 F. An employee who has received all of the short-time compensation or combined unemployment
301 compensation and short-time compensation available in a benefit year shall be considered an exhaustee
302 for purposes of extended benefits and, if otherwise eligible under those provisions, shall be eligible to
303 receive extended benefits.
304 2. That the provisions of § 30-19.03:1.2 of the Code of Virginia shall not apply to this act.
305 3. That the provisions of this act shall expire on January 1, 2021, if the Virginia Employment
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306 Commission has not, on or before such date, received adequate funding from the U.S. Department
307 of Labor that covers the costs of information technology upgrades, training, publicity, and
308 marketing that are incurred by the Virginia Employment Commission in connection with
309 establishing the short-time compensation program pursuant to the first enactment of this act.
310 4. That, if not sooner expired pursuant to the provisions of the third enactment of this act, this act
311 shall expire on July 1, 2022.


