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4 A BILL to amend and reenact §§ 54.1-2322 and 54.1-2324 of the Code of Virginia, relating to perpetual
5 care trust funds; method of distribution.
6 ––––––––––
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7 ––––––––––
8 Referred to Committee on Health, Welfare and Institutions
9 ––––––––––

10 Be it enacted by the General Assembly of Virginia:
11 1. That §§ 54.1-2322 and 54.1-2324 of the Code of Virginia are amended and reenacted as follows:
12 § 54.1-2322. Use of income from perpetual care trust fund; distributions.
13 A. The income from the perpetual care trust fund shall be used solely and exclusively for the general
14 care, maintenance, administration, and embellishment of the cemetery. Unless prior approval has been
15 obtained from the Board or a court of competent jurisdiction, the principal of the perpetual care trust
16 fund shall only be used for investment purposes.
17 B. A cemetery company may request the trustee of a perpetual care trust fund to elect the
18 distribution of either of the following from the perpetual care trust fund:
19 1. All net income, which for purposes of this section means the collected dividends, interest, and
20 other income of the perpetual care trust fund less any taxes on income, fees, commissions, and costs. A
21 distribution made under this subdivision shall be referred to as a "net income distribution method"; or
22 2. An amount not to exceed five percent of the fair market value of the perpetual care trust fund at
23 the close of its fiscal year preceding the distribution year. A distribution made under this subdivision
24 shall be referred to as a "total return distribution method."
25 C. A cemetery company may request the trustee of a perpetual care trust fund to convert from a net
26 income distribution method to a total return distribution method by delivering written or electronic
27 notice to the trustee. Notice of such conversions shall be provided to the Board at least 90 days prior to
28 implementation of the total return distribution method. Such notices may be written or electronic and
29 shall include a copy of the trust instrument, election of distribution method, and an investment and
30 distribution policy pursuant to subdivision D 1. In the event that a distribution method is not elected,
31 distributions shall be limited to the net income distribution method.
32 D. The trustee of a perpetual care trust fund may reject a cemetery company's request to elect a
33 total return distribution method. If a trustee determines that election of a total return distribution
34 method is proper, he shall:
35 1. Prior to implementation of the total return distribution method, adopt a written investment and
36 distribution policy under which the amounts of future distributions from the perpetual care trust fund
37 will be calculated under the total return distribution method rather than net income distribution method.
38 The investment goals and objectives of such policy shall be tailored to achieve (i) principal growth
39 through equity investment; (ii) current income through income investment, as necessary; and (iii) an
40 appropriate balance between (a) maintaining purchasing power through principal appreciation and (b)
41 generating income to support the cemetery company's care and maintenance. A copy of such policy shall
42 be sent to the Board with the notice required in subsection C;
43 2. Ensure that asset allocation under the perpetual care trust fund includes a diversified portfolio
44 and that investment decisions are made in accordance with all other applicable laws of the
45 Commonwealth;
46 3. Determine the fair market value of the perpetual care trust fund at least annually using generally
47 accepted valuation methods and such valuation date or dates or averages of valuation dates as are
48 readily ascertainable;
49 4. Make distributions from the perpetual care trust fund on a monthly, quarterly, semi-annual, or
50 annual basis, as agreed upon by the cemetery company and the trustee;
51 5. Require that both of the following tests be met each fiscal year prior to allowing any distribution
52 from the perpetual care trust fund to the cemetery company: (i) the fair market value of the perpetual
53 care trust fund after the distribution will be greater than the aggregate of 80 percent of the fair market
54 value of the perpetual care trust fund at the close of the preceding fiscal year plus the total
55 contributions made to the trust principal from such date to the date that the method of distribution is
56 elected and (ii) beginning with the third year of using a total return distribution method, a three-year
57 analysis of investment returns and distribution practices indicates that such practices will result in
58 sufficient protection of the trust principal. If either test is not met, distributions for that fiscal year shall
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59 be limited to the net income distribution method;
60 6. In the event that the taxes and fees paid by the perpetual care trust fund are greater than two and
61 one-half percent of the fair market value of the trust at the close of the preceding fiscal year, reduce the
62 distribution by the amount exceeding two and one-half percent; and
63 7. Maintain records documenting the fair market value of the assets held in the perpetual care trust
64 fund at the end of the accounting period immediately prior to conversion to the total return distribution
65 method.
66 E. In addition to filing an annual perpetual care trust fund financial report with the Board pursuant
67 to § 54.1-2324, a cemetery company that has elected a total return distribution method shall also file a
68 copy of such financial report at the close of each fiscal year with the commissioner of accounts in a
69 jurisdiction in the Commonwealth in which the cemetery company owns a cemetery. The commissioner
70 of accounts shall review the financial report and forward his finalized accounting to the Board, with all
71 reasonable fees and costs for such filing and review borne by the cemetery company. A trustee shall not
72 make any distribution from a perpetual care trust fund under a total return distribution method until the
73 review by the commissioner of accounts has been finalized. A review shall be deemed finalized if the
74 commissioner of accounts has not responded or communicated any deficiencies within 60 days of the
75 submission of the financial report.
76 F. The Board shall review all notices of conversion or reversion of perpetual care trust fund
77 distribution method for compliance with this section. The Board may engage the services of a
78 professional to review notices of conversion or reversion to a total return distribution method, with all
79 reasonable costs of such review borne by the cemetery company that submitted such notice.
80 The Board may limit or prohibit conversion from a net income distribution method to a total return
81 distribution method if the trustee or any investment manager is not able to demonstrate sufficient
82 knowledge and expertise regarding effective implementation of the total return distribution method. The
83 Board may prohibit a reversion from the total return distribution method to the net income distribution
84 method if the trust principal is less than it was at the time the cemetery company converted to the total
85 return distribution method, as adjusted for inflation.
86 If a conversion to the total return distribution method has already been made, the Board may limit
87 or prohibit distributions from the perpetual care trust fund if the trustee or any investment manager is
88 not able to demonstrate sufficient knowledge and expertise regarding the distribution of trust income for
89 the maintenance of the cemetery using the total return distribution method. In deciding whether a
90 distribution should be limited or prohibited, the Board shall consider the presence and stated value of
91 trust assets that do not have an active market and are not traded on a regular basis, the frequency of
92 appraisals and evaluations of such assets, the asset allocation of the trust, and whether trust principal,
93 as adjusted for inflation, is less than it was at the time the cemetery company converted to the total
94 return distribution method.
95 The Board may require a cemetery company to restore a distribution to the perpetual care trust fund
96 if (i) the distribution and all other aspects of the trust were not in compliance with the requirements of
97 this section at the time such distribution was made or (ii) the cemetery company has committed fraud
98 against the trust.
99 G. If a total return distribution method has been elected, the perpetual care trust fund may not be

100 reverted to a net income distribution method absent approval by the Board. A failure by a cemetery
101 company to file a perpetual care trust fund financial report annually with the Board as required by
102 § 54.1-2324 shall automatically prohibit a conversion to or continuation of a total return distribution
103 method pending further action by the Board.
104 B. H. No portion of the perpetual care trust fund shall be used to pay any personal obligation or debt
105 of any officer or owner of the cemetery or any tax obligation incurred by the cemetery or for any
106 purpose other than that expressly described in this section. Nothing in this section shall be construed to
107 limit the ability of the perpetual care trust fund trustee from paying normal operating expenses and
108 income taxes of the trust itself, the trust being a separate legal entity.
109 § 54.1-2324. Financial report and report of independent certified public accountant required for
110 perpetual care trust funds.
111 A. Within four months after the close of its fiscal year, the cemetery company shall report the
112 following information to the Board, on forms prescribed by the Board:
113 1. The total amount of principal in the perpetual care trust fund;
114 2. The securities in which the perpetual care trust fund is invested and the amount of cash on hand
115 as of the close of the fiscal year;
116 3. The income received from the perpetual care trust fund, and the sources of such income, during
117 the preceding fiscal year;
118 4. The method of distribution used for distributions from the perpetual care trust fund and, if a total
119 return distribution method was used, a schedule to verify compliance with the requirements of
120 § 54.1-2322;
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121 5. An affidavit executed by the compliance agent that all applicable provisions of this chapter
122 relating to perpetual care trust funds have been complied with;
123 5. 6. The total receipts subject to the 10 percent trust requirement;
124 6. 7. All expenditures from the perpetual care trust fund;
125 7. 8. If the trustee is other than a Virginia trust company or trust subsidiary or a federally insured
126 bank or savings institution doing business in the Commonwealth, proof that the required fidelity bond
127 has been secured and that it is in effect; and
128 8. 9. A separate total of expenses incurred for general care and maintenance, embellishment and
129 administration of its cemeteries.
130 B. The cemetery company shall (i) engage an independent certified public accountant to apply
131 agreed-upon procedures as specified by the Board to the total of all receipts subject to § 54.1-2319, in
132 accordance with standards established by the American Institute of Certified Public Accountants or any
133 successor standard authorities, and (ii) provide to the Board the independent certified public accountant's
134 report on the agreed-upon procedures. The information provided by the cemetery company shall provide
135 full disclosure of any transactions between the perpetual care trust fund and any directors, officers,
136 stockholders, or employees of the cemetery company, or relatives of the cemetery company's employees,
137 and shall include a description of the transactions, the parties involved, the dates and amounts of the
138 transactions, and the reasons for the transactions.
139 C. The information required to be filed hereunder with the Board shall be exempt from the
140 Government Data Collection and Dissemination Practices Act (§ 2.2-3800 et seq.).
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