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1 HOUSE BILL NO. 1609
2 Offered January 14, 2015
3 Prefiled January 8, 2015
4 A BILL to amend and reenact §§ 2.2-2349, 3.2-4218, 9.1-920, 15.2-4617, 15.2-4715, 15.2-4814,
5 15.2-4919, 15.2-5364, 15.2-5431, 15.2-5508, 15.2-5515, 15.2-5522, 15.2-5615, 15.2-6320, 15.2-6622,
6 15.2-6648, 15.2-7226, 15.2-7422, 18.2-374.1, 23-9.10:3, 23-30.37, 23-30.58, 33.2-1528, 33.2-1529,
7 38.2-3407.12, 38.2-3407.15, and 64.2-741 of the Code of Virginia and to repeal §§ 5.1-176,
8 8.1A-105, 13.1-527.01, 13.1-780, 13.1-940, 13.1-1068, 18.2-76.2, 18.2-152.13, 23-38.19, 32.1-322,
9 33.2-1824, 33.2-2222, 33.2-2920, 36-85.15, 36-96.22, 38.2-2628, 38.2-5512, 40.1-51.18, 46.2-341.33,

10 50-73.74, 50-73.146, 53.1-95.23, 55-210.30, 55-297.1, 55-349, 55-422, 55-437, 56-265.27, 57-68,
11 59.1-9.18, 59.1-21.18, 59.1-261, 59.1-315, 59.1-342, 59.1-428, 59.1-509.1, 60.2-710, and 64.2-807 of
12 the Code of Virginia, relating to severability.
13 ––––––––––

Patron––Habeeb
14 ––––––––––
15 Referred to Committee for Courts of Justice
16 ––––––––––
17 Be it enacted by the General Assembly of Virginia:
18 1. That §§ 2.2-2349, 3.2-4218, 9.1-920, 15.2-4617, 15.2-4715, 15.2-4814, 15.2-4919, 15.2-5364,
19 15.2-5431, 15.2-5508, 15.2-5515, 15.2-5522, 15.2-5615, 15.2-6320, 15.2-6622, 15.2-6648, 15.2-7226,
20 15.2-7422, 18.2-374.1, 23-9.10:3, 23-30.37, 23-30.58, 33.2-1528, 33.2-1529, 38.2-3407.12, 38.2-3407.15,
21 and 64.2-741 of the Code of Virginia are amended and reenacted as follows:
22 § 2.2-2349. Powers conferred additional and supplemental; liberal construction.
23 The powers conferred by this article shall be in addition and supplemental to the powers conferred
24 by any other law. The powers granted and the duties imposed in this article shall be construed to be
25 independent and severable. If any one or more sections, subsections, sentences, or parts of any of this
26 article shall be adjudged unconstitutional or invalid, such adjudication shall not affect, impair, or
27 invalidate the remaining provisions thereof, but shall be confined in its operation to the specific
28 provisions held unconstitutional or invalid. This article shall be liberally construed to effect the purposes
29 hereof.
30 § 3.2-4218. Conflicts.
31 If an appropriate court finds that the provisions of this article and of Article 1 (§ 3.2-4200 et seq.) of
32 this chapter conflict and cannot be harmonized, then the provisions of Article 1 shall control. If any
33 section, subsection, subdivision, paragraph, sentence, clause or phrase of this article causes Article 1 to
34 no longer constitute a qualifying or model statute, as those terms are defined in the Master Settlement
35 Agreement, then that portion of this article shall not be valid. If any section, subsection, subdivision,
36 paragraph, sentence, clause or phrase of this article is for any reason held to be invalid, unlawful or
37 unconstitutional, such decision shall not affect the validity of the remaining portions of this article or
38 any part thereof.
39 § 9.1-920. Liberal construction.
40 The provisions of this chapter are severable, and if any of its provisions shall be declared
41 unconstitutional or invalid by any court of competent jurisdiction, the decision of such court shall not
42 affect or impair any of the other provisions of this chapter. This chapter, being necessary for the welfare
43 of the Commonwealth and its inhabitants, shall be liberally construed to effect the purposes hereof.
44 § 15.2-4617. Chapter to constitute complete district for acts authorized; liberal construction.
45 This chapter shall constitute full and complete authority for the district, without regard to the
46 provisions of any other law, for the doing of the acts and things herein authorized. The provisions of
47 this chapter are severable and if any of its provisions are declared unconstitutional or invalid by any
48 court of competent jurisdiction, the decision of such court shall not affect or impair any of the other
49 provisions of this chapter. This chapter, being necessary for the welfare of the Commonwealth and its
50 inhabitants, shall be liberally construed to effect the purposes hereof. Any court test concerning the
51 validity of any bonds which may be issued for transportation improvements made pursuant to this
52 chapter may be determined pursuant to Article 6 (§ 15.2-2650 et seq.) of Chapter 26.
53 § 15.2-4715. Chapter to constitute complete district for acts authorized; liberal construction.
54 This chapter shall constitute full and complete authority for the district, without regard to the
55 provisions of any other law, for the doing of the acts and things herein authorized. The provisions of
56 this chapter are severable, and if any of its provisions are declared unconstitutional or invalid by any
57 court of competent jurisdiction, the decision of such court shall not affect or impair any of the other
58 provisions of this chapter. This chapter, being necessary for the welfare of the Commonwealth and its
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59 inhabitants, shall be liberally construed to effect the purposes hereof. Any court test concerning the
60 validity of any bonds which may be issued for transportation improvements made pursuant to this
61 chapter may be determined pursuant to Article 6 (§ 15.2-2650 et seq.) of Chapter 26.
62 § 15.2-4814. Article to constitute complete authority for district for acts authorized; liberal
63 construction.
64 This article shall constitute full and complete authority for the district, without regard to the
65 provisions of any other law, for doing the acts and things herein authorized. The provisions of this
66 article are severable, and if any of its provisions are declared unconstitutional or invalid by any court of
67 competent jurisdiction, the decision of such court shall not affect or impair any of the other provisions
68 of this article. This article, being necessary for the welfare of the Commonwealth and its inhabitants,
69 shall be liberally construed to effect the purposes hereof. Any court test concerning the validity of any
70 bonds which may be issued for transportation improvements made pursuant to this article shall be
71 determined pursuant to Article 6 (§ 15.2-2650 et seq.) of Chapter 26 of this title.
72 § 15.2-4919. Provisions of chapter controlling over other statutes and charters.
73 The powers granted and the duties imposed in this chapter are independent and severable. If any one
74 or more sections, subsections, sentences, or parts of any of this chapter are adjudged unconstitutional or
75 invalid, such adjudication shall not affect, impair or invalidate the remaining provisions thereof, but shall
76 be confined in its operation to the specific provisions so held unconstitutional or invalid. Any provision
77 of this chapter which is found to be in conflict with any other statute or charter shall be controlling and
78 shall supersede such other statute or charter to the extent of such conflict.
79 § 15.2-5364. Liberal construction.
80 The provisions of this chapter are severable, and if any of its provisions shall be declared
81 unconstitutional or invalid by any court of competent jurisdiction, the decision of such court shall not
82 affect or impair any of the other provisions of this chapter. This chapter, being necessary for the welfare
83 of the Commonwealth and its inhabitants, shall be liberally construed to effect the purposes hereof.
84 § 15.2-5431. Provisions of chapter controlling over other statutes and charters.
85 The powers granted and the duties imposed in this chapter shall be construed to be independent and
86 severable. If any one or more sections, subsections, sentences, or parts of any of this chapter shall be
87 adjudged unconstitutional or invalid, such adjudication shall not affect, impair or invalidate the
88 remaining provisions thereof, but shall be confined in its operation to the specific provisions so held
89 unconstitutional or invalid. Any provision of this chapter which is found to be in conflict with any other
90 statute or charter shall be controlling and shall supersede such other statute or charter to the extent of
91 such conflict.
92 § 15.2-5508. Provisions of chapter controlling over other statutes and charters.
93 The powers granted and the duties imposed in this chapter shall be construed to be independent and
94 severable. If any one or more sections, subsections, sentences, or parts of any of this chapter are
95 adjudged unconstitutional or invalid, such adjudication shall not affect, impair or invalidate the
96 remaining provisions thereof, but shall be confined in its operation to the specific provisions so held
97 unconstitutional or invalid. Any provision of this chapter which is found to be in conflict with any other
98 statute or charter shall be controlling and shall supersede such other statute or charter to the extent of
99 such conflict.

100 § 15.2-5515. Provisions of chapter controlling over other statutes and charters.
101 The powers granted and the duties imposed in this chapter shall be construed to be independent and
102 severable. If any one or more sections, subsections, sentences, or parts of any of this chapter are
103 adjudged unconstitutional or invalid, such adjudication shall not affect, impair or invalidate the
104 remaining provisions thereof, but shall be confined in its operation to the specific provisions so held
105 unconstitutional or invalid. Any provision of this chapter that is found to be in conflict with any other
106 statute or charter shall be controlling and shall supersede such other statute or charter to the extent of
107 such conflict.
108 § 15.2-5522. Provisions of chapter controlling over other statutes and charters.
109 The powers granted and the duties imposed in this chapter are independent and severable. If any one
110 or more sections, subsections, sentences, or parts of any of this chapter are adjudged unconstitutional or
111 invalid, such adjudication shall not affect, impair, or invalidate the remaining provisions thereof, but
112 shall be confined in its operation to the specific provisions so held unconstitutional or invalid. Any
113 provision of this chapter that is found to be in conflict with any other statute or charter shall be
114 controlling and shall supersede such other statute or charter to the extent of such conflict.
115 § 15.2-5615. Chapter to constitute complete authority for acts authorized; liberal construction.
116 This chapter shall constitute full and complete authority, without regard to the provisions of any
117 other law, for the doing of the acts and things herein authorized. The provisions of this chapter are
118 severable, and if any of its provisions shall be declared unconstitutional or invalid by any court of
119 competent jurisdiction, the decision of such court shall not affect or impair any of the other provisions
120 of this chapter. This chapter, being necessary for the welfare of the Commonwealth and its inhabitants,
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121 shall be liberally construed to effect the purposes hereof.
122 § 15.2-6320. Powers conferred additional and supplemental; liberal construction.
123 The powers conferred by this chapter shall be in addition and supplemental to the powers conferred
124 by any other law. The powers granted and the duties imposed in this chapter shall be construed to be
125 independent and severable. If any one or more sections, subsections, sentences or parts of any of this
126 chapter shall be adjudged unconstitutional or invalid, such adjudication shall not affect, impair or
127 invalidate the remaining provisions thereof, but shall be confined in its operation to the specific
128 provisions held unconstitutional or invalid. This chapter shall be liberally construed to effect the
129 purposes hereof.
130 § 15.2-6622. Liberal construction.
131 Neither this act nor anything contained herein is or shall be construed as a restriction or limitation
132 upon any powers that the Authority might otherwise have under any laws of the Commonwealth, and
133 this act is cumulative to any such powers. This act does and shall be construed to provide a complete,
134 additional, and alternative method for the doing of the things authorized hereby and shall be regarded as
135 supplemental and additional to powers conferred by other laws. The provisions of this act are severable,
136 and if any of its provisions shall be held unconstitutional by any court of competent jurisdiction, the
137 decision of such court shall not affect or impair any of the other provisions of this act.
138 § 15.2-6648. Liberal construction.
139 Neither this act nor anything contained herein is or shall be construed as a restriction or limitation
140 upon any powers that the Authority might otherwise have under any laws of the Commonwealth, and
141 this act is cumulative to any such powers. This act does and shall be construed to provide a complete,
142 additional, and alternative method for the doing of the things authorized hereby and shall be regarded as
143 supplemental and additional to powers conferred by other laws. The provisions of this act are severable,
144 and if any of its provisions shall be held unconstitutional by any court of competent jurisdiction, the
145 decision of such court shall not affect or impair any of the other provisions of this act.
146 § 15.2-7226. Liberal construction.
147 Neither this chapter nor anything contained herein is or shall be construed as a restriction or
148 limitation upon any powers that the Authority might otherwise have under any laws of the
149 Commonwealth, and this chapter is cumulative to any such powers;, provided, however, that nothing in
150 the foregoing provision shall be deemed to have expanded the powers of the Authority to provide and
151 operate telecommunication and related services, including without limitation, cable television, internet,
152 and all other services that might be rendered by use of the Authority's fiber optic system, beyond
153 existing restrictions and limitations thereon. This chapter does and shall be construed to provide a
154 complete, additional, and alternative method for the doing of the things authorized hereby and shall be
155 regarded as supplemental and additional to powers conferred by other laws. The provisions of this Act
156 are severable, and if any of its provisions shall be invalidated by a court of competent jurisdiction, the
157 decision of such court shall not affect or impair any of the other provisions of this chapter unless said
158 partial invalidation makes the continued operation of the Authority economically or operationally
159 inviable, in which case, this chapter shall be deemed invalid as a whole.
160 § 15.2-7422. Liberal construction.
161 Neither this act nor anything contained herein is or shall be construed as a restriction or limitation
162 upon any powers that the Authority might otherwise have under any laws of the Commonwealth, and
163 this act is cumulative to any such powers. This act does and shall be construed to provide a complete,
164 additional, and alternative method for the doing of the things authorized hereby and shall be regarded as
165 supplemental and additional to powers conferred by other laws. The provisions of this act are severable,
166 and if any of its provisions shall be held unconstitutional by any court of competent jurisdiction, the
167 decision of such court shall not affect or impair any of the other provisions of this act.
168 § 18.2-374.1. Production, publication, sale, financing, etc., of child pornography; presumption as
169 to age.
170 A. For purposes of this article and Article 4 (§ 18.2-362 et seq.) of this chapter, "child pornography"
171 means sexually explicit visual material which utilizes or has as a subject an identifiable minor. An
172 identifiable minor is a person who was a minor at the time the visual depiction was created, adapted, or
173 modified; or whose image as a minor was used in creating, adapting or modifying the visual depiction;
174 and who is recognizable as an actual person by the person's face, likeness, or other distinguishing
175 characteristic, such as a unique birthmark or other recognizable feature; and shall not be construed to
176 require proof of the actual identity of the identifiable minor.
177 For the purposes of this article and Article 4 (§ 18.2-362 et seq.) of this chapter, the term "sexually
178 explicit visual material" means a picture, photograph, drawing, sculpture, motion picture film, digital
179 image, including such material stored in a computer's temporary Internet cache when three or more
180 images or streaming videos are present, or similar visual representation which depicts sexual bestiality, a
181 lewd exhibition of nudity, as nudity is defined in § 18.2-390, or sexual excitement, sexual conduct or
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182 sadomasochistic abuse, as also defined in § 18.2-390, or a book, magazine or pamphlet which contains
183 such a visual representation. An undeveloped photograph or similar visual material may be sexually
184 explicit material notwithstanding that processing or other acts may be required to make its sexually
185 explicit content apparent.
186 B. A person shall be guilty of production of child pornography who:
187 1. Accosts, entices or solicits a person less than 18 years of age with intent to induce or force such
188 person to perform in or be a subject of child pornography; or
189 2. Produces or makes or attempts or prepares to produce or make child pornography; or
190 3. Who knowingly takes part in or participates in the filming, photographing, or other production of
191 child pornography by any means; or
192 4. Knowingly finances or attempts or prepares to finance child pornography.
193 5. [Repealed.]
194 B1. [Repealed.]
195 C1. Any person who violates this section, when the subject of the child pornography is a child less
196 than 15 years of age, shall be punished by not less than five years nor more than 30 years in a state
197 correctional facility. However, if the person is at least seven years older than the subject of the child
198 pornography the person shall be punished by a term of imprisonment of not less than five years nor
199 more than 30 years in a state correctional facility, five years of which shall be a mandatory minimum
200 term of imprisonment. Any person who commits a second or subsequent violation of this section where
201 the person is at least seven years older than the subject shall be punished by a term of imprisonment of
202 not less than 15 years nor more than 40 years, 15 years of which shall be a mandatory minimum term
203 of imprisonment.
204 C2. Any person who violates this section, when the subject of the child pornography is a person at
205 least 15 but less than 18 years of age, shall be punished by not less than one year nor more than 20
206 years in a state correctional facility. However, if the person is at least seven years older than the subject
207 of the child pornography the person shall be punished by term of imprisonment of not less than three
208 years nor more than 30 years in a state correctional facility, three years of which shall be a mandatory
209 minimum term of imprisonment. Any person who commits a second or subsequent violation of this
210 section when he is at least seven years older than the subject shall be punished by a term of
211 imprisonment of not less than 10 years nor more than 30 years, 10 years of which shall be a mandatory
212 minimum term of imprisonment.
213 C3. The mandatory minimum terms of imprisonment prescribed for violations of this section shall be
214 served consecutively with any other sentence.
215 D. For the purposes of this section it may be inferred by text, title or appearance that a person who
216 is depicted as or presents the appearance of being less than 18 years of age in sexually explicit visual
217 material is less than 18 years of age.
218 E. Venue for a prosecution under this section may lie in the jurisdiction where the unlawful act
219 occurs or where any sexually explicit visual material associated with a violation of this section is
220 produced, reproduced, found, stored, or possessed.
221 F. The provisions of this section shall be severable and, if any of its provisions shall be held
222 unconstitutional by a court of competent jurisdiction, then the decision of such court shall not affect or
223 impair any of the remaining provisions.
224 § 23-9.10:3. Authorization for Commonwealth or any political subdivision thereof to contract to
225 furnish or to obtain educational or other related services to or from certain nonprofit institutions
226 of higher education.
227 A. For the purposes of this section:
228 1. "Private college" means a private, nonprofit institution of higher education in the Commonwealth
229 approved to confer degrees pursuant to Chapter 21.1 (§ 23-276.1 et seq.) of this title whose primary
230 purpose is to provide collegiate or graduate education and not to provide religious training or theological
231 education.
232 2. "Public college" means any of the institutions of higher education listed in § 23-9.5.
233 3. "Services" includes but is not limited to a program or course of study offered, or approved for
234 offer, by a private college or by a public college; use of professional personnel; use of any real or
235 personal property owned, controlled, or leased for educational or educationally related purposes by such
236 private and public colleges; a study, research or investigation or the like by employees or students or
237 both of such colleges; any other activity dealing with scientific, technological, humanistic, or other
238 educational or related subjects, or providing public service or student service activities.
239 B. The Commonwealth and any of its political subdivisions may contract to obtain or furnish
240 educational or related services from or to private colleges.
241 1. No contract for services between private colleges on the one hand and public colleges or
242 educational agencies of the Commonwealth, including but not limited to the State Board of Education,
243 on the other, shall be valid unless approved by the State Council of Higher Education.
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244 2. Except as provided in paragraph B 1, contracts for services between private colleges on the one
245 hand and the Commonwealth or any of its political subdivisions on the other may be entered into in any
246 circumstances where the Commonwealth or its political subdivisions would, by virtue of law, have
247 authority to contract with private contractors for educational or related services and with public
248 institutions of higher education in Virginia.
249 C. When contracts covered by paragraph B 2 of this section are made by private colleges, such
250 colleges shall report the contracts to the State Council of Higher Education for information.
251 D. The State Council shall provide continuing evaluation of the effectiveness of such contracts,
252 whether made under paragraph B 1 or B 2 of this section, and shall make recommendations regarding
253 such contracts.
254 E. The authority to contract for educational or related services shall include authority to accept gifts,
255 donations, and matching funds to facilitate or advance programs.
256 F. Unless an appropriations act specifically provides otherwise, all appropriations shall be construed
257 to authorize contracts with private colleges for the provision of educational or related services which
258 may be the subject of or included in the appropriation. Nothing in this chapter shall be construed to
259 restrict or prohibit the use of any federal, state, or local funds made available under any federal, state, or
260 local appropriation or grant.
261 G. The provisions of this section shall be severable, and if any of its provisions shall be held
262 unconstitutional by a court of competent jurisdiction, the decision of such court shall not affect or
263 impair any of the remaining provisions.
264 § 23-30.37. Chapter liberally construed; powers of Authority not subject to supervision by
265 municipalities, etc.
266 This chapter, being necessary for the welfare of the Commonwealth and its inhabitants, shall be
267 liberally construed to effect the purpose thereof. The provisions of this chapter are severable and if any
268 of its provisions shall be held unconstitutional by any court of competent jurisdiction, the decision of
269 such court shall not affect or impair any of the remaining provisions of this chapter. It is hereby
270 declared to be the legislative intent that this chapter would have been adopted had such unconstitutional
271 provisions not been included therein.
272 Except as otherwise expressly provided in this chapter, none of the powers granted to the Authority
273 under the provisions of this chapter shall be subject to the supervision or regulation or require the
274 approval or consent of any municipality or political subdivision or any commission, board, bureau,
275 official or agency thereof or of the Commonwealth.
276 § 23-30.58. Chapter controls inconsistent laws.
277 The powers granted and the duties imposed in this chapter shall be construed to be independent and
278 severable. If any one or more sections, subsections, sentences, or parts of any of this chapter shall be
279 adjudged unconstitutional or invalid, such adjudication shall not affect, impair or invalidate the
280 remaining provisions thereof, but shall be confined in its operation to the specific provisions so held
281 unconstitutional or invalid. To the extent that the provisions of this chapter are inconsistent with the
282 provisions of any general statute or special act or parts thereof, the provisions of this chapter shall be
283 deemed controlling.
284 § 33.2-1528. Concession Payments Account.
285 A. Concession payments to the Commonwealth deposited into the Transportation Trust Fund pursuant
286 to subdivision 7 of § 33.2-1524 from qualifying transportation facilities developed and/or operated
287 pursuant to the Public-Private Transportation Act of 1995 (§ 33.2-1800 et seq.) shall be held in a
288 separate subaccount to be designated the Concession Payments Account, (the Account) together with all
289 interest, dividends, and appreciation that accrue to the Account and that are not otherwise specifically
290 directed by law or reserved by the Board for other purposes allowed by law.
291 B. The Board may make allocations from the Account upon such terms and subject to such
292 conditions as the Board deems appropriate to:
293 1. Pay or finance all or part of the costs of programs or projects, including the costs of planning,
294 operation, maintenance, and improvements incurred in connection with the acquisition and construction
295 of projects, provided that allocations from the Account shall be limited to programs and projects that are
296 reasonably related to or benefit the users of the qualifying transportation facility that was the subject of
297 a concession pursuant to the Public-Private Transportation Act of 1995 (§ 33.2-1800 et seq.). The
298 priorities of metropolitan planning organizations, planning district commissions, local governments, and
299 transportation corridors shall be considered by the Board in making project allocations from moneys in
300 the Account.
301 2. Repay funds from the Toll Facilities Revolving Account or the Transportation Partnership
302 Opportunity Fund.
303 3. Pay the Board's reasonable costs and expenses incurred in the administration and management of
304 the Account.
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305 C. Concession payments to the Commonwealth for a qualifying transportation facility located within
306 the boundaries of a rapid rail project for which a federal Record of Decision has been issued shall be
307 held in a subaccount separate from the Concession Payments Account together with all interest,
308 dividends, and appreciation that accrue to the subaccount. The Board may make allocations from the
309 subaccount as the Board deems appropriate to:
310 1. Pay or finance all or part of the costs of planning, design, land acquisition, and improvements
311 incurred in connection with the construction of such rapid rail project consistent with the issued federal
312 Record of Decision, as may be revised; and
313 2. Upon determination by the Board that sufficient funds are or will be available to meet the
314 schedule for construction of such rapid rail project, pay or finance all or part of the costs of planning,
315 design, land acquisition, and improvements incurred in connection with other highway and public
316 transportation projects within the corridor of the rapid rail project or within the boundaries of the
317 qualifying transportation facility. In the case of highway projects, the Board shall follow an approval
318 process generally in accordance with subsection B of § 33.2-208.
319 D. The provisions of this section shall be liberally construed to the end that its beneficial purposes
320 may be effectuated. Insofar as this provision is inconsistent with the provisions of any other general,
321 special, or local law, this provision shall be controlling.
322 E. If any provision of this section or the application thereof to any person or circumstances is held
323 invalid by a court of competent jurisdiction, such invalidity shall not affect other provisions or
324 applications of this section that can be given effect without the invalid provision or application, and to
325 this end the provisions of this section are declared to be severable.
326 § 33.2-1529. Toll Facilities Revolving Account.
327 A. All definitions of terms in this section shall be as set forth in the Public-Private Transportation
328 Act of 1995 (§ 33.2-1800 et seq.).
329 B. Subject to any obligations to existing bondholders, but notwithstanding §§ 2.2-1806 and 58.1-13,
330 funds deposited into the Transportation Trust Fund pursuant to subdivision 3 of § 33.2-1524 shall be
331 held in a separate subaccount to be designated the Toll Facilities Revolving Account, (the Account)
332 together with all interest, dividends, and appreciation that accrue to the Transportation Trust Fund and
333 that are not otherwise specifically directed by law or reserved by the Board in the resolution authorizing
334 issuance of bonds to finance toll facilities. In addition, any funds received from the federal government
335 or any agency or instrumentality thereof that, pursuant to federal law, may be made available, as loans
336 or otherwise, to private persons or entities for transportation purposes, hereinafter referred to as "federal
337 funds," shall be deposited in a segregated subaccount within the Account. Payments received with
338 respect to any loan made from such segregated subaccount pursuant to subdivision D 2 shall also be
339 deposited into such segregated subaccount in the Account.
340 C. User fees collected in excess of the annual debt service, operations, and maintenance expenses and
341 necessary administrative costs including any obligations to the Account and any other obligations for
342 qualifying facilities with respect to which an agency of the Commonwealth is the responsible public
343 entity shall be deposited and held in the Regional Toll Facilities Revolving Subaccount, (the Regional
344 Account), together with all interest, dividends, and appreciation for use within the metropolitan planning
345 organization region within which the facility exists. Payments received with respect to any loan made
346 from such Regional Account pursuant to subdivision D 3 shall also be deposited into the Regional
347 Account.
348 D. The Board may make allocations upon such terms and subject to such conditions as the Board
349 deems appropriate from the following funds for the following purposes:
350 1. From any funds in the Account, exclusive of those in the Regional Account, to pay or finance all
351 or part of the costs, including the cost of planning, operation, maintenance, and improvements, incurred
352 in connection with the acquisition and construction of projects financed in whole or in part as toll
353 facilities or to refinance existing toll facilities, provided that any such funds allocated from the Account
354 for a planned or operating toll facility shall be considered as an advance of funding for which the
355 Account shall be reimbursed;
356 2. From funds in the segregated subaccount in the Account into which federal funds are deposited in
357 conjunction with the Public-Private Transportation Act of 1995 (§ 33.2-1800 et seq.) and pursuant to the
358 terms of a comprehensive agreement between a responsible public entity and a private operator as
359 provided for in that act:
360 a. To make a loan to such operator to pay any cost of a qualifying transportation facility, provided
361 that (i) the operator's return on its investment is limited to a reasonable rate and (ii) such loan is limited
362 to a reasonable term; or
363 b. To pay the Commonwealth's or its agency's portion of costs incurred or to be incurred in
364 accordance with a comprehensive agreement with respect to a transportation facility;
365 3. From funds in the Regional Account:
366 a. To pay or finance all or part of the costs, including the cost of planning, operation, maintenance,
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367 and improvements incurred in connection with the acquisition and construction of projects financed in
368 whole or in part as toll facilities or to refinance existing toll facilities, provided that (i) allocations from
369 the Regional Account shall be limited to projects located within the same metropolitan planning
370 organization region as the facility that generated the excess revenue and (ii) any such funds allocated
371 from the Regional Account for a planned or operating toll facility shall be considered as an advance of
372 funding for which the Regional Account shall be reimbursed; or
373 b. To pay the Commonwealth's, its agency's, or its political subdivision's costs incurred or to be
374 incurred in accordance with a comprehensive agreement with respect to a transportation facility within
375 the same metropolitan planning organization region as the facility that generated the excess revenue; and
376 4. From any funds in the Account or Regional Account, to pay the Board's reasonable costs and
377 expenses incurred in (i) the administration and management of the Account, (ii) its program of financing
378 or refinancing costs of toll facilities, and (iii) the making of loans and paying of costs described in
379 subdivisions 1 and 2.
380 E. The Board may transfer from the Account to the Transportation Trust Fund for allocation pursuant
381 to subsection C of § 33.2-358 any interest revenues and, subject to applicable federal limitations, federal
382 funds not committed by the Board to the purposes provided for in subsection D.
383 F. The provisions of this section shall be liberally construed to the end that its beneficial purposes
384 may be effectuated. Insofar as this provision is inconsistent with the provisions of any other general,
385 special, or local law, this provision shall be controlling.
386 G. If any provision of this section or the application thereof to any person or circumstances is held
387 invalid by a court of competent jurisdiction, such invalidity shall not affect other provisions or
388 applications of this section that can be given effect without the invalid provision or application, and to
389 this end the provisions of this section are declared to be severable.
390 § 38.2-3407.12. Patient optional point-of-service benefit.
391 A. As used in this section:
392 "Affiliate" shall have the meaning set forth in § 38.2-1322.
393 "Allowable charge" means the amount from which the carrier's payment to a provider for any
394 covered item or service is determined before taking into account any cost-sharing arrangement.
395 "Carrier" means:
396 1. Any insurer licensed under this title proposing to offer or issue accident and sickness insurance
397 policies which are subject to Chapter 34 (§ 38.2-3400 et seq.) or 39 (§ 38.2-3900 et seq.) of this title;
398 2. Any nonstock corporation licensed under this title proposing to issue or deliver subscription
399 contracts for one or more health services plans, medical or surgical services plans or hospital services
400 plans which are subject to Chapter 42 (§ 38.2-4200 et seq.) of this title;
401 3. Any health maintenance organization licensed under this title which provides or arranges for the
402 provision of one or more health care plans which are subject to Chapter 43 (§ 38.2-4300 et seq.) of this
403 title;
404 4. Any nonstock corporation licensed under this title proposing to issue or deliver subscription
405 contracts for one or more dental or optometric services plans which are subject to Chapter 45
406 (§ 38.2-4500 et seq.) of this title; and
407 5. Any other person licensed under this title which provides or arranges for the provision of health
408 care coverage or benefits or health care plans or provider panels which are subject to regulation as the
409 business of insurance under this title.
410 "Co-insurance" means the portion of the carrier's allowable charge for the covered item or service
411 which is not paid by the carrier and for which the enrollee is responsible.
412 "Co-payment" means the out-of-pocket charge other than co-insurance or a deductible for an item or
413 service to be paid by the enrollee to the provider towards the allowable charge as a condition of the
414 receipt of specific health care items and services.
415 "Cost sharing arrangement" means any co-insurance, co-payment, deductible or similar arrangement
416 imposed by the carrier on the enrollee as a condition to or consequence of the receipt of covered items
417 or services.
418 "Deductible" means the dollar amount of a covered item or service which the enrollee is obligated to
419 pay before benefits are payable under the carrier's policy or contract with the group contract holder.
420 "Enrollee" or "member" means any individual who is enrolled in a group health benefit plan
421 provided or arranged by a health maintenance organization or other carrier. If a health maintenance
422 organization arranges or contracts for the point-of-service benefit required under this section through
423 another carrier, any enrollee selecting the point-of-service benefit shall be treated as an enrollee of that
424 other carrier when receiving covered items or services under the point-of-service benefit.
425 "Group contract holder" means any contract holder of a group health benefit plan offered or arranged
426 by a health maintenance organization or other carrier. For purposes of this section, the group contract
427 holder shall be the person to which the group agreement or contract for the group health benefit plan is
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428 issued.
429 "Group health benefit plan" shall mean any health care plan, subscription contract, evidence of
430 coverage, certificate, health services plan, medical or hospital services plan, accident and sickness
431 insurance policy or certificate, or other similar certificate, policy, contract or arrangement, and any
432 endorsement or rider thereto, offered, arranged or issued by a carrier to a group contract holder to cover
433 all or a portion of the cost of enrollees (or their eligible dependents) receiving covered health care items
434 or services. Group health benefit plan does not mean (i) health care plans, contracts or policies issued in
435 the individual market; (ii) coverages issued pursuant to Title XVIII of the Social Security Act, 42 U.S.C.
436 § 1395 et seq. (Medicare), Title XIX of the Social Security Act, 42 U.S.C. § 1396 et seq. (Medicaid) or
437 Title XXI of the Social Security Act, 42 U.S.C. § 1397aa et seq. (CHIP), 5 U.S.C. § 8901 et seq.
438 (federal employees), 10 U.S.C. § 1071 et seq. (TRICARE) or Chapter 28 (§ 2.2-2800 et seq.) of Title
439 2.2 (state employees); (iii) accident only, credit or disability insurance, or long-term care insurance,
440 plans providing only limited health care services under § 38.2-4300 (unless offered by endorsement or
441 rider to a group health benefit plan), TRICARE supplement, Medicare supplement, or workers'
442 compensation coverages; or (iv) an employee welfare benefit plan (as defined in section 3 (1) of the
443 Employee Retirement Income Security Act of 1974, 29 U.S.C. § 1002 (1)), which is self-insured or
444 self-funded.
445 "Group specific administrative cost" means the direct administrative cost incurred by a carrier related
446 to the offer of the point-of-service benefit to a particular group contract holder.
447 "Health care plan" shall have the meaning set forth in § 38.2-4300.
448 "Person" means any individual, corporation, trust, association, partnership, limited liability company,
449 organization or other entity.
450 "Point-of-service benefit" means a health maintenance organization's delivery system or covered
451 benefits, or the delivery system or covered benefits of another carrier under contract or arrangement with
452 the health maintenance organization, which permit an enrollee (and eligible dependents) to receive
453 covered items and services outside of the provider panel, including optometrists and clinical
454 psychologists, of the health maintenance organization under the terms and conditions of the group
455 contract holder's group health benefit plan with the health maintenance organization or with another
456 carrier arranged by or under contract with the health maintenance organization and which otherwise
457 complies with this section. Without limiting the foregoing, the benefits offered or arranged by a carrier's
458 indemnity group accident and sickness policy under Chapter 34 (§ 38.2-3400 et seq.) of this title, health
459 services plan under Chapter 42 (§ 38.2-4200 et seq.) of this title or preferred provider organization plan
460 under Chapter 34 (§ 38.2-3400 et seq.) or 42 (§ 38.2-4200 et seq.) of this title which permit an enrollee
461 (and eligible dependents) to receive the full range of covered items and services outside of a provider
462 panel, including optometrists and clinical psychologists, and which are otherwise in compliance with
463 applicable law and this section shall constitute a point-of-service benefit.
464 "Preferred provider organization plan" means a health benefit program offered pursuant to a preferred
465 provider policy or contract under § 38.2-3407 or covered services offered under a preferred provider
466 subscription contract under § 38.2-4209.
467 "Provider" means any physician, hospital or other person, including optometrists and clinical
468 psychologists, that is licensed or otherwise authorized in the Commonwealth to deliver or furnish health
469 care items or services.
470 "Provider panel" means the participating providers or referral providers who have a contract,
471 agreement or arrangement with a health maintenance organization or other carrier, either directly or
472 through an intermediary, and who have agreed to provide items or services to enrollees of the health
473 maintenance organization or other carrier.
474 B. To the maximum extent permitted by applicable law, every health care plan offered or proposed
475 to be offered in the large group market in the Commonwealth by a health maintenance organization
476 licensed under this title to a group contract holder shall provide or include, or the health maintenance
477 organization shall arrange for or contract with another carrier to provide or include, a point-of-service
478 benefit to be provided or offered in conjunction with the health maintenance organization's health care
479 plan as an additional benefit for the enrollee, at the enrollee's option, individually to accept or reject. In
480 connection with its group enrollment application, every health maintenance organization shall, at no
481 additional cost to the group contract holder, make available or arrange with a carrier to make available
482 to the prospective group contract holder and to all prospective enrollees, in advance of initial enrollment
483 and in advance of each reenrollment, a notice in form and substance acceptable to the Commission
484 which accurately and completely explains to the group contract holder and prospective enrollee the
485 point-of-service benefit and permits each enrollee to make his or her election. The form of notice
486 provided in connection with any reenrollment may be the same as the approved form of notice used in
487 connection with initial enrollment and may be made available to the group contract holder and
488 prospective enrollee by the carrier in any reasonable manner.
489 C. To the extent permitted under applicable law, a health maintenance organization providing or
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490 arranging, or contracting with another carrier to provide, the point-of-service benefit under this section
491 and a carrier providing the point-of-service benefit required under this section under arrangement or
492 contract with a health maintenance organization:
493 1. May not impose, or permit to be imposed, a minimum enrollee participation level on the
494 point-of-service benefit alone;
495 2. May not refuse to reimburse a provider of the type listed or referred to in § 38.2-3408 or
496 38.2-4221 for items or services provided under the point-of-service benefit required under this section
497 solely on the basis of the license or certification of the provider to provide such items or services if the
498 carrier otherwise covers the items or services provided and the provision of the items or services is
499 within the provider's lawful scope of practice or authority; and
500 3. Shall rate and underwrite all prospective enrollees of the group contract holder as a single group
501 prior to any enrollee electing to accept or reject the point-of-service benefit.
502 D. The premium imposed by a carrier with respect to enrollees who select the point-of-service
503 benefit may be different from that imposed by the health maintenance organization with respect to
504 enrollees who do not select the point-of-service benefit. Unless a group contract holder determines
505 otherwise, any enrollee who accepts the point-of-service benefit shall be responsible for the payment of
506 any premium over the amount of the premium applicable to an enrollee who selects the coverage offered
507 by the health maintenance organization without the point-of-service benefit and for any identifiable
508 group specific administrative cost incurred directly by the carrier or any administrative cost incurred by
509 the group contract holder in offering the point-of-service benefit to the enrollee. If a carrier offers the
510 point-of-service benefit to a group contract holder where no enrollees of the group contract holder elect
511 to accept the point-of-service benefit and incurs an identifiable group specific administrative cost directly
512 as a consequence of the offering to that group contract holder, the carrier may reflect that group specific
513 administrative cost in the premium charged to other enrollees selecting the point-of-service benefit under
514 this section. Unless the group contract holder otherwise directs or authorizes the carrier in writing, the
515 carrier shall make reasonable efforts to ensure that no portion of the cost of offering or arranging the
516 point-of-service benefit shall be reflected in the premium charged by the carrier to the group contract
517 holder for a group health benefit plan without the point-of-service benefit. Any premium differential and
518 any group specific administrative cost imposed by a carrier relating to the cost of offering or arranging
519 the point-of-service benefit must be actuarially sound and supported by a sworn certification of an
520 officer of each carrier offering or arranging the point-of-service benefit filed with the Commission
521 certifying that the premiums are based on sound actuarial principles and otherwise comply with this
522 section. The certifications shall be in a form, and shall be accompanied by such supporting information
523 in a form acceptable to the Commission.
524 E. Any carrier may impose different co-insurance, co-payments, deductibles and other cost-sharing
525 arrangements for the point-of-service benefit required under this section based on whether or not the
526 item or service is provided through the provider panel of the health maintenance organization; provided
527 that, except to the extent otherwise prohibited by applicable law, any such cost-sharing arrangement:
528 1. Shall not impose on the enrollee (or his or her eligible dependents, as appropriate) any
529 co-insurance percentage obligation which is payable by the enrollee which exceeds the greater of: (i)
530 thirty percent of the carrier's allowable charge for the items or services provided by the provider under
531 the point-of-service benefit or (ii) the co-insurance amount which would have been required had the
532 covered items or services been received through the provider panel;
533 2. Shall not impose on an enrollee (or his or her eligible dependents, as appropriate) a co-payment or
534 deductible which exceeds the greatest co-payment or deductible, respectively, imposed by the carrier or
535 its affiliate under one or more other group health benefit plans providing a point-of-service benefit
536 which are currently offered and actively marketed by the carrier or its affiliate in the Commonwealth
537 and are subject to regulation under this title; and
538 3. Shall not result in annual aggregate cost-sharing payments to the enrollee (or his or her eligible
539 dependents, as appropriate) which exceed the greatest annual aggregate cost-sharing payments which
540 would apply had the covered items or services been received under another group health benefit plan
541 providing a point-of-service benefit which is currently offered and actively marketed by the carrier or its
542 affiliate in the Commonwealth and which is subject to regulation under this title.
543 F. Except to the extent otherwise required under applicable law, any carrier providing the
544 point-of-service benefit required under this section may not utilize an allowable charge or basis for
545 determining the amount to be reimbursed or paid to any provider from which covered items or services
546 are received under the point-of-service benefit which is not at least as favorable to the provider as that
547 used:
548 1. By the carrier or its affiliate in calculating the reimbursement or payment to be made to similarly
549 situated providers under another group health benefit plan providing a point-of-service benefit which is
550 subject to regulation under this title and which is currently offered or arranged by the carrier or its
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551 affiliate and actively marketed in the Commonwealth, if the carrier or its affiliate offers or arranges
552 another such group health benefit plan providing a point-of-service benefit in the Commonwealth; or
553 2. By the health maintenance organization in calculating the reimbursement or payment to be made
554 to similarly situated providers on its provider panel.
555 G. Except as expressly permitted in this section or required under applicable law, no carrier shall
556 impose on any person receiving or providing health care items or services under the point-of-service
557 benefit any condition or penalty designed to discourage the enrollee's selection or use of the
558 point-of-service benefit, which is not otherwise similarly imposed either: (i) on enrollees in another
559 group health benefit plan, if any, currently offered or arranged and actively marketed by the carrier or
560 its affiliate in the Commonwealth or (ii) on enrollees who receive the covered items or services from the
561 health maintenance organization's provider panel. Nothing in this section shall preclude a carrier offering
562 or arranging a point-of-service benefit from imposing on enrollees selecting the point-of-service benefit
563 reasonable utilization review, preadmission certification or precertification requirements or other
564 utilization or cost control measures which are similarly imposed on enrollees participating in one or
565 more other group health benefit plans which are subject to regulation under this title and are currently
566 offered and actively marketed by the carrier or its affiliates in the Commonwealth or which are
567 otherwise required under applicable law.
568 H. Except as expressly otherwise permitted in this section or as otherwise required under applicable
569 law, the scope of the health care items and services which are covered under the point-of-service benefit
570 required under this section shall at least include the same health care items and services which would be
571 covered if provided under the health maintenance organization's health care plan, including without
572 limitation any items or services covered under a rider or endorsement to the applicable health care plan.
573 Carriers shall be required to disclose prominently in all group health benefit plans and in all marketing
574 materials utilized with respect to such group health benefit plans that the scope of the benefits provided
575 under the point-of-service option are at least as great as those provided through the HMO's health care
576 plan for that group. Filings of point-of-service benefits submitted to the Commission shall be
577 accompanied by a certification signed by an officer of the filing carrier certifying that the scope of the
578 point-of-service benefits includes at a minimum the same health care items and services as are provided
579 under the HMO's group health care plan for that group.
580 I. Nothing in this section shall prohibit a health maintenance organization from offering or arranging
581 the point-of-service benefit (i) as a separate group health benefit plan or under a different name than the
582 health maintenance organization's group health benefit plan which does not contain the point-of-service
583 benefit or (ii) from managing a group health benefit plan under which the point-of-service benefit is
584 offered in a manner which separates or otherwise differentiates it from the group health benefit plan
585 which does not contain the point-of-service benefit.
586 J. Notwithstanding anything in this section to the contrary, to the extent permitted under applicable
587 law, no health maintenance organization shall be required to offer or arrange a point-of-service benefit
588 under this section with respect to any group health benefit plan offered to a group contract holder if the
589 health maintenance organization determines in good faith that the group contract holder will be
590 concurrently offering another group health benefit plan or a self-insured or self-funded health benefit
591 plan which allows the enrollees to access care from their provider of choice whether or not the provider
592 is a member of the health maintenance organization's panel.
593 K. This section shall apply only to group health benefit plans issued in the Commonwealth in the
594 commercial large group market by carriers regulated by this title and shall not apply to (i) health care
595 plans, contracts or policies issued in the individual or small group market; (ii) coverages issued pursuant
596 to Title XVIII of the Social Security Act, 42 U.S.C. § 1395 et seq. (Medicare), Title XIX of the Social
597 Security Act, 42 U.S.C. § 1396 et seq. (Medicaid) or Title XXI of the Social Security Act, 42 U.S.C.
598 § 1397aa et seq. (CHIP), 5 U.S.C. § 8901 et seq. (federal employees), 10 U.S.C. § 1071 et seq.
599 (TRICARE) or Chapter 28 (§ 2.2-2800 et seq.) of Title 2.2 (state employees); (iii) accident only, credit
600 or disability insurance, or long-term care insurance, plans providing only limited health care services
601 under § 38.2-4300 (unless offered by endorsement or rider to a group health benefit plan), TRICARE
602 supplement, Medicare supplement, or workers' compensation coverages; (iv) an employee welfare benefit
603 plan (as defined in section 3 (1) of the Employee Retirement Income Security Act of 1974, 29 U.S.C.
604 § 1002 (1)), which is self-insured or self-funded; or (v) a qualified health plan when the plan is offered
605 in the Commonwealth by a health carrier through a health benefit exchange established under § 1311 of
606 the federal Patient Protection and Affordable Care Act (P.L. 111-148).
607 L. Nothing in this section shall operate to limit any rights or obligations arising under § 38.2-3407,
608 38.2-3407.7, 38.2-3407.10, 38.2-3407.11, 38.2-4209, 38.2-4209.1, 38.2-4312, or 38.2-4312.1.
609 M. If any provision of this section or its application to any person or circumstance is held invalid for
610 any reason in a court of competent jurisdiction, the invalidity shall not affect the other provisions or any
611 other application of this section which shall be given effect without the invalid provision or application,
612 and for this purpose the provisions of this section are declared severable.
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613 § 38.2-3407.15. Ethics and fairness in carrier business practices.
614 A. As used in this section:
615 "Carrier," "enrollee" and "provider" shall have the meanings set forth in § 38.2-3407.10; however, a
616 "carrier" shall also include any person required to be licensed under this title which offers or operates a
617 managed care health insurance plan subject to Chapter 58 (§ 38.2-5800 et seq.) of this title or which
618 provides or arranges for the provision of health care services, health plans, networks or provider panels
619 which are subject to regulation as the business of insurance under this title.
620 "Claim" means any bill, claim, or proof of loss made by or on behalf of an enrollee or a provider to
621 a carrier (or its intermediary, administrator or representative) with which the provider has a provider
622 contract for payment for health care services under any health plan; however, a "claim" shall not include
623 a request for payment of a capitation or a withhold.
624 "Clean claim" means a claim (i) that has no material defect or impropriety (including any lack of any
625 reasonably required substantiation documentation) which substantially prevents timely payment from
626 being made on the claim or (ii) with respect to which a carrier has failed timely to notify the person
627 submitting the claim of any such defect or impropriety in accordance with this section.
628 "Health care services" means items or services furnished to any individual for the purpose of
629 preventing, alleviating, curing, or healing human illness, injury or physical disability.
630 "Health plan" means any individual or group health care plan, subscription contract, evidence of
631 coverage, certificate, health services plan, medical or hospital services plan, accident and sickness
632 insurance policy or certificate, managed care health insurance plan, or other similar certificate, policy,
633 contract or arrangement, and any endorsement or rider thereto, to cover all or a portion of the cost of
634 persons receiving covered health care services, which is subject to state regulation and which is required
635 to be offered, arranged or issued in the Commonwealth by a carrier licensed under this title. Health plan
636 does not mean (i) coverages issued pursuant to Title XVIII of the Social Security Act, 42 U.S.C. § 1395
637 et seq. (Medicare), Title XIX of the Social Security Act, 42 U.S.C. § 1396 et seq. (Medicaid) or Title
638 XXI of the Social Security Act, 42 U.S.C. § 1397aa et seq. (CHIP), 5 U.S.C. § 8901 et seq. (federal
639 employees), or 10 U.S.C. § 1071 et seq. (TRICARE); or (ii) accident only, credit or disability insurance,
640 long-term care insurance, TRICARE supplement, Medicare supplement, or workers' compensation
641 coverages.
642 "Provider contract" means any contract between a provider and a carrier (or a carrier's network,
643 provider panel, intermediary or representative) relating to the provision of health care services.
644 "Retroactive denial of a previously paid claim" or "retroactive denial of payment" means any attempt
645 by a carrier retroactively to collect payments already made to a provider with respect to a claim by
646 reducing other payments currently owed to the provider, by withholding or setting off against future
647 payments, or in any other manner reducing or affecting the future claim payments to the provider.
648 B. Subject to subsection H, every provider contract entered into by a carrier shall contain specific
649 provisions which shall require the carrier to adhere to and comply with the following minimum fair
650 business standards in the processing and payment of claims for health care services:
651 1. A carrier shall pay any claim within 40 days of receipt of the claim except where the obligation of
652 the carrier to pay a claim is not reasonably clear due to the existence of a reasonable basis supported by
653 specific information available for review by the person submitting the claim that:
654 a. The claim is determined by the carrier not to be a clean claim due to a good faith determination
655 or dispute regarding (i) the manner in which the claim form was completed or submitted, (ii) the
656 eligibility of a person for coverage, (iii) the responsibility of another carrier for all or part of the claim,
657 (iv) the amount of the claim or the amount currently due under the claim, (v) the benefits covered, or
658 (vi) the manner in which services were accessed or provided; or
659 b. The claim was submitted fraudulently.
660 Each carrier shall maintain a written or electronic record of the date of receipt of a claim. The
661 person submitting the claim shall be entitled to inspect such record on request and to rely on that record
662 or on any other admissible evidence as proof of the fact of receipt of the claim, including without
663 limitation electronic or facsimile confirmation of receipt of a claim.
664 2. A carrier shall, within 30 days after receipt of a claim, request electronically or in writing from
665 the person submitting the claim the information and documentation that the carrier reasonably believes
666 will be required to process and pay the claim or to determine if the claim is a clean claim. Upon receipt
667 of the additional information requested under this subsection necessary to make the original claim a
668 clean claim, a carrier shall make the payment of the claim in compliance with this section. No carrier
669 may refuse to pay a claim for health care services rendered pursuant to a provider contract which are
670 covered benefits if the carrier fails timely to notify or attempt to notify the person submitting the claim
671 of the matters identified above unless such failure was caused in material part by the person submitting
672 the claims; however, nothing herein shall preclude such a carrier from imposing a retroactive denial of
673 payment of such a claim if permitted by the provider contract unless such retroactive denial of payment
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674 of the claim would violate subdivision 6 of this subsection. Nothing in this subsection shall require a
675 carrier to pay a claim which is not a clean claim.
676 3. Any interest owing or accruing on a claim under § 38.2-3407.1 or 38.2-4306.1 of this title, under
677 any provider contract or under any other applicable law, shall, if not sooner paid or required to be paid,
678 be paid, without necessity of demand, at the time the claim is paid or within 60 days thereafter.
679 4. a. Every carrier shall establish and implement reasonable policies to permit any provider with
680 which there is a provider contract (i) to confirm in advance during normal business hours by free
681 telephone or electronic means if available whether the health care services to be provided are medically
682 necessary and a covered benefit and (ii) to determine the carrier's requirements applicable to the provider
683 (or to the type of health care services which the provider has contracted to deliver under the provider
684 contract) for (a) pre-certification or authorization of coverage decisions, (b) retroactive reconsideration of
685 a certification or authorization of coverage decision or retroactive denial of a previously paid claim, (c)
686 provider-specific payment and reimbursement methodology, coding levels and methodology,
687 downcoding, and bundling of claims, and (d) other provider-specific, applicable claims processing and
688 payment matters necessary to meet the terms and conditions of the provider contract, including
689 determining whether a claim is a clean claim. If a carrier routinely, as a matter of policy, bundles or
690 downcodes claims submitted by a provider, the carrier shall clearly disclose that practice in each
691 provider contract. Further, such carrier shall either (1) disclose in its provider contracts or on its website
692 the specific bundling and downcoding policies that the carrier reasonably expects to be applied to the
693 provider or provider's services on a routine basis as a matter of policy or (2) disclose in each provider
694 contract a telephone or facsimile number or e-mail address that a provider can use to request the specific
695 bundling and downcoding policies that the carrier reasonably expects to be applied to that provider or
696 provider's services on a routine basis as a matter of policy. If such request is made by or on behalf of a
697 provider, a carrier shall provide the requesting provider with such policies within 10 business days
698 following the date the request is received.
699 b. Every carrier shall make available to such providers within 10 business days of receipt of a
700 request, copies of or reasonable electronic access to all such policies which are applicable to the
701 particular provider or to particular health care services identified by the provider. In the event the
702 provision of the entire policy would violate any applicable copyright law, the carrier may instead
703 comply with this subsection by timely delivering to the provider a clear explanation of the policy as it
704 applies to the provider and to any health care services identified by the provider.
705 5. Every carrier shall pay a claim if the carrier has previously authorized the health care service or
706 has advised the provider or enrollee in advance of the provision of health care services that the health
707 care services are medically necessary and a covered benefit, unless:
708 a. The documentation for the claim provided by the person submitting the claim clearly fails to
709 support the claim as originally authorized; or
710 b. The carrier's refusal is because (i) another payor is responsible for the payment, (ii) the provider
711 has already been paid for the health care services identified on the claim, (iii) the claim was submitted
712 fraudulently or the authorization was based in whole or material part on erroneous information provided
713 to the carrier by the provider, enrollee, or other person not related to the carrier, or (iv) the person
714 receiving the health care services was not eligible to receive them on the date of service and the carrier
715 did not know, and with the exercise of reasonable care could not have known, of the person's eligibility
716 status.
717 6. No carrier may impose any retroactive denial of a previously paid claim unless the carrier has
718 provided the reason for the retroactive denial and (i) the original claim was submitted fraudulently, (ii)
719 the original claim payment was incorrect because the provider was already paid for the health care
720 services identified on the claim or the health care services identified on the claim were not delivered by
721 the provider, or (iii) the time which has elapsed since the date of the payment of the original challenged
722 claim does not exceed the lesser of (a) 12 months or (b) the number of days within which the carrier
723 requires under its provider contract that a claim be submitted by the provider following the date on
724 which a health care service is provided. Effective July 1, 2000, a carrier shall notify a provider at least
725 30 days in advance of any retroactive denial of a claim.
726 7. Notwithstanding subdivision 6 of this subsection, with respect to provider contracts entered into,
727 amended, extended, or renewed on or after July 1, 2004, no carrier shall impose any retroactive denial
728 of payment or in any other way seek recovery or refund of a previously paid claim unless the carrier
729 specifies in writing the specific claim or claims for which the retroactive denial is to be imposed or the
730 recovery or refund is sought. The written communication shall also contain an explanation of why the
731 claim is being retroactively adjusted.
732 8. No provider contract may fail to include or attach at the time it is presented to the provider for
733 execution (i) the fee schedule, reimbursement policy or statement as to the manner in which claims will
734 be calculated and paid which is applicable to the provider or to the range of health care services
735 reasonably expected to be delivered by that type of provider on a routine basis and (ii) all material
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736 addenda, schedules and exhibits thereto and any policies (including those referred to in subdivision 4 of
737 this subsection) applicable to the provider or to the range of health care services reasonably expected to
738 be delivered by that type of provider under the provider contract.
739 9. No amendment to any provider contract or to any addenda, schedule, exhibit or policy thereto (or
740 new addenda, schedule, exhibit, or policy) applicable to the provider (or to the range of health care
741 services reasonably expected to be delivered by that type of provider) shall be effective as to the
742 provider, unless the provider has been provided with the applicable portion of the proposed amendment
743 (or of the proposed new addenda, schedule, exhibit, or policy) at least 60 calendar days before the
744 effective date and the provider has failed to notify the carrier within 30 calendar days of receipt of the
745 documentation of the provider's intention to terminate the provider contract at the earliest date thereafter
746 permitted under the provider contract.
747 10. In the event that the carrier's provision of a policy required to be provided under subdivision 8 or
748 9 of this subsection would violate any applicable copyright law, the carrier may instead comply with
749 this section by providing a clear, written explanation of the policy as it applies to the provider.
750 11. All carriers shall establish, in writing, their claims payment dispute mechanism and shall make
751 this information available to providers.
752 C. Without limiting the foregoing, in the processing of any payment of claims for health care
753 services rendered by providers under provider contracts and in performing under its provider contracts,
754 every carrier subject to regulation by this title shall adhere to and comply with the minimum fair
755 business standards required under subsection B, and the Commission shall have the jurisdiction to
756 determine if a carrier has violated the standards set forth in subsection B by failing to include the
757 requisite provisions in its provider contracts and shall have jurisdiction to determine if the carrier has
758 failed to implement the minimum fair business standards set out in subdivisions B 1 and B 2 in the
759 performance of its provider contracts.
760 D. No carrier shall be in violation of this section if its failure to comply with this section is caused
761 in material part by the person submitting the claim or if the carrier's compliance is rendered impossible
762 due to matters beyond the carrier's reasonable control (such as an act of God, insurrection, strike, fire, or
763 power outages) which are not caused in material part by the carrier.
764 E. Any provider who suffers loss as the result of a carrier's violation of this section or a carrier's
765 breach of any provider contract provision required by this section shall be entitled to initiate an action to
766 recover actual damages. If the trier of fact finds that the violation or breach resulted from a carrier's
767 gross negligence and willful conduct, it may increase damages to an amount not exceeding three times
768 the actual damages sustained. Notwithstanding any other provision of law to the contrary, in addition to
769 any damages awarded, such provider also may be awarded reasonable attorney's fees and court costs.
770 Each claim for payment which is paid or processed in violation of this section or with respect to which
771 a violation of this section exists shall constitute a separate violation. The Commission shall not be
772 deemed to be a "trier of fact" for purposes of this subsection.
773 F. No carrier (or its network, provider panel or intermediary) shall terminate or fail to renew the
774 employment or other contractual relationship with a provider, or any provider contract, or otherwise
775 penalize any provider, for invoking any of the provider's rights under this section or under the provider
776 contract.
777 G. This section shall apply only to carriers subject to regulation under this title.
778 H. This section shall apply with respect to provider contracts entered into, amended, extended or
779 renewed on or after July 1, 1999.
780 I. Pursuant to the authority granted by § 38.2-223, the Commission may promulgate such rules and
781 regulations as it may deem necessary to implement this section.
782 J. If any provision of this section, or the application thereof to any person or circumstance, is held
783 invalid or unenforceable, such determination shall not affect the provisions or applications of this section
784 which can be given effect without the invalid or unenforceable provision or application, and to that end
785 the provisions of this section are severable.
786 K. The Commission shall have no jurisdiction to adjudicate individual controversies arising out of
787 this section.
788 § 64.2-741. Powers of courts not impaired by §§ 64.2-736 through 64.2-740.
789 Nothing in §§ 64.2-736 through 64.2-740 shall impair the power of a court of competent jurisdiction
790 with respect to any such foundation or trust, and the invalidity of any one or more of such sections shall
791 not be deemed to affect the validity of the other sections.
792 2. That §§ 5.1-176, 8.1A-105, 13.1-527.01, 13.1-780, 13.1-940, 13.1-1068, 18.2-76.2, 18.2-152.13,
793 23-38.19, 32.1-322, 33.2-1824, 33.2-2222, 33.2-2920, 36-85.15, 36-96.22, 38.2-2628, 38.2-5512,
794 40.1-51.18, 46.2-341.33, 50-73.74, 50-73.146, 53.1-95.23, 55-210.30, 55-297.1, 55-349, 55-422, 55-437,
795 56-265.27, 57-68, 59.1-9.18, 59.1-21.18, 59.1-261, 59.1-315, 59.1-342, 59.1-428, 59.1-509.1, 60.2-710,
796 and 64.2-807 of the Code of Virginia are repealed.
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797 3. That the General Assembly has determined that all severability clauses removed from the Code
798 of Virginia pursuant to this act are removed because the Code sections that they purport to make
799 severable are already severable pursuant to § 1-243 of the Code of Virginia and shall continue to
800 be severable after the passage of this act.


