
2014 SESSION

HOUSE SUBSTITUTE

14105520D
1 SENATE BILL NO. 110
2 FLOOR AMENDMENT IN THE NATURE OF A SUBSTITUTE
3 (Proposed by Delegate Byron
4 on March 4, 2014)
5 (Patrons Prior to Substitute––Senators Barker and Stanley)
6 A BILL to amend the Code of Virginia by adding in Title 60.2 a chapter numbered 7, consisting of
7 sections numbered 60.2-700 through 60.2-710, relating to unemployment compensation; short-time
8 compensation program; reports.
9 Be it enacted by the General Assembly of Virginia:

10 1. That the Code of Virginia is amended by adding in Title 60.2 a chapter numbered 7, consisting
11 of sections numbered 60.2-700 through 60.2-710, as follows:
12 CHAPTER 7.
13 SHORT-TIME COMPENSATION PROGRAM.
14 § 60.2-700. Definitions.
15 As used in this chapter, unless the context requires a different meaning:
16 "Affected unit" means a specific plant, department, shift, or other definable unit of an employing unit
17 that has at least two employees to which an approved short-time compensation plan applies.
18 "Approved short-time compensation plan" means a plan that is approved by the Commission as
19 provided by this chapter.
20 "Health and retirement benefits" means employer-provided health benefits, and retirement benefits
21 under a defined benefit pension plan as defined in § 414(j) of the Internal Revenue Code or
22 contributions under a defined contribution plan as defined in § 414(i) of the Internal Revenue Code, that
23 are incidents of employment in addition to the cash remuneration earned.
24 "Program" means the short-time compensation program established pursuant to this chapter.
25 "Short-time compensation" means the unemployment benefits payable to employees in an affected unit
26 under an approved short-time compensation plan, as distinguished from the unemployment benefits
27 otherwise payable under the unemployment compensation provisions of a state law.
28 "Short-time compensation plan" or "plan" means a plan submitted by an employer for approval by
29 the Commission, under which the employer requests the payment of short-time compensation to workers
30 in an affected unit of the employer to avert layoffs.
31 "Unemployment compensation" means the unemployment benefits payable under this title other than
32 short-time compensation and includes any amounts payable pursuant to an agreement under any federal
33 law providing for compensation, assistance, or allowances with respect to unemployment.
34 "Usual weekly hours of work" means the usual hours of work for full-time or part-time employees in
35 the affected unit when that unit is operating on its regular basis, not to exceed 40 hours and not
36 including hours of overtime work.
37 § 60.2-701. Ineligible employers; application to participate in short-time compensation program.
38 A. An employer shall be ineligible to participate in the Program if:
39 1. The employer has negative unemployment experience;
40 2. The employer is assigned, for the year in which the employer applies to participate in the
41 Program or the preceding year, the maximum experience rating tax rate of 6.2 percent determined
42 pursuant to § 60.2-531;
43 3. The employer is assigned the tax rate for an employer newly subject to this title as provided in
44 subsection B of § 60.2-526; or
45 4. The employer reduced its workforce in the affected unit by not less than 20 percent during the six
46 months preceding the date the employer applies to participate in the Program.
47 B. An employer that is not ineligible to participate in the Program and that wishes to participate in
48 the Program shall submit to the Commission a signed, written short-time compensation plan for
49 approval. The Commission shall develop an application form to request approval of a plan and an
50 approval process. The application shall include:
51 1. The affected unit or units covered by the plan, including the number of full-time or part-time
52 workers in such unit; the percentage of workers in the affected unit covered by the plan; identification
53 of each individual employee in the affected unit by name, social security number, and the employer's
54 unemployment tax account number and any other information required by the Commission to identify
55 plan participants.
56 2. A description of how workers in the affected unit will be notified of the employer's participation in
57 the plan if such application is approved, including how the employer will notify those workers in a
58 collective bargaining unit as well as any workers in the affected unit who are not in a collective
59 bargaining unit. If the employer will not provide advance notice to workers in the affected unit, the
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60 employer shall explain in a statement in the application why it is not feasible to provide such notice.
61 3. A requirement that the employer identify the usual weekly hours of work for employees in the
62 affected unit and the specific percentage by which their hours will be reduced during all weeks covered
63 by the plan. An application shall specify the percentage of reduction for which a short-time
64 compensation application may be approved, which shall be not less than 10 percent and not more than
65 60 percent. If the plan includes any week for which the employer regularly provides no work due to a
66 holiday or other plant closing, then such week shall be identified in the application.
67 4. Certification by the employer that, if the employer provides health benefits and retirement benefits
68 to any employee whose usual weekly hours of work are reduced under the Program, such benefits will
69 continue to be provided to employees participating in the Program under the same terms and conditions
70 as though the usual weekly hours of work of such employee had not been reduced or to the same extent
71 as other employees not participating in the Program. For defined benefit retirement plans, the hours
72 that are reduced under the plan shall be credited for purposes of participation, vesting, and accrual of
73 benefits as though the usual weekly hours of work had not been reduced. The dollar amount of employer
74 contributions to a defined contribution plan that are based on a percentage of compensation may be less
75 due to the reduction in the employee's compensation. However, an application may contain the required
76 certification when a reduction in health and retirement benefits scheduled to occur during the duration
77 of the plan will be applicable equally to employees who are not participating in the Program and to
78 those employees who are participating.
79 5. Certification by the employer that the aggregate reduction in work hours is in lieu of layoffs,
80 whether temporary or permanent layoffs or both. The application shall include an estimate of the
81 number of workers who would have been laid off in the absence of the plan.
82 6. Agreement by the employer to (i) furnish reports to the Commission relating to the proper conduct
83 of the plan; (ii) allow the Commission access to all records necessary to approve or disapprove the plan
84 application and, after approval of a plan, monitor and evaluate the plan; and (iii) follow any other
85 directives the Commission deems necessary for the agency to implement the plan and that are consistent
86 with the requirements for plan applications.
87 7. Certification by the employer that participation in the plan and its implementation is consistent
88 with the employer's obligations under applicable federal and state laws.
89 8. The effective date and duration of the plan, which shall expire not later than the end of the sixth
90 full calendar month after the effective date.
91 9. Any other provision added to the application by the Commission that the U.S. Secretary of Labor
92 determines to be appropriate for purposes of a Program.
93 10. Information requested by the Commission regarding whether the short-time compensation plan is
94 intended to be a transition to permanent layoffs; however, such information shall be used by the
95 Commission for informational purposes only and shall not serve as the basis for disapproving a
96 short-time compensation plan.
97 § 60.2-702. Approval and disapproval of plan.
98 The Commission shall approve or disapprove a short-time compensation plan in writing within 30
99 days of its receipt and promptly communicate the decision to the employer. A decision disapproving the

100 plan shall clearly identify the reasons for the disapproval. The disapproval shall be final, but the
101 employer shall be allowed to submit another plan for approval not earlier than 90 days from the date of
102 the disapproval.
103 § 60.2-703. Effective date and duration of plan.
104 A short-time compensation plan shall be effective on the date that is mutually agreed upon by the
105 employer and the Commission, which shall be specified in the notice of approval to the employer. The
106 plan shall expire on the date specified in the notice of approval, which shall be either the date at the
107 end of the twelfth full calendar month after its effective date or an earlier date mutually agreed upon by
108 the employer and the Commission. However, if a short-time compensation plan is revoked by the
109 Commission under § 60.2-704, the plan shall terminate on the date specified in the Commission's written
110 order of revocation. An employer may terminate a plan at any time upon written notice to the
111 Commission. Upon receipt of such notice from the employer, the Commission shall promptly notify each
112 member of the affected unit of the termination date. An employer may submit a new application to
113 participate in another plan at any time after the expiration or termination date.
114 § 60.2-704. Revocation of approval of plan.
115 A. The Commission may revoke approval of a short-time compensation plan for good cause at any
116 time, including upon the request of any of the affected unit's employees. The revocation order shall be in
117 writing and shall specify the reasons for the revocation and the date the revocation is effective.
118 B. The Commission may periodically review the operation of each employer's plan to assure that no
119 good cause exists for revocation of the approval of the plan. Good cause shall include, but not be
120 limited to, failure to comply with the assurances given in the plan, unreasonable revision of productivity
121 standards for the affected unit, conduct or occurrences tending to defeat the intent and effective
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122 operation of the plan, and violation of any criteria on which approval of the plan was based.
123 § 60.2-705. Modification of approved plan.
124 A. An employer may request a modification of an approved plan by filing a written request to the
125 Commission. The request shall identify the specific provisions proposed to be modified and provide an
126 explanation of why the proposed modification is appropriate for the plan. The Commission shall
127 approve or disapprove the proposed modification in writing within 30 days of receipt and promptly
128 communicate the decision to the employer.
129 B. The Commission, in its discretion, may approve a request for modification of the plan based on
130 conditions that have changed since the plan was approved, provided that the modification is consistent
131 with and supports the purposes for which the plan was initially approved. A modification shall not
132 extend the expiration date of the original plan, and the Commission shall promptly notify the employer
133 whether the plan modification has been approved and, if approved, the effective date of the modification.
134 C. An employer is not required to request approval of a plan modification from the Commission if
135 the change is not substantial, but the employer shall report every change to the plan to the Commission
136 promptly and in writing. The Commission may terminate an employer's plan if the employer fails to
137 meet this reporting requirement. If the Commission determines that the reported change is substantial,
138 the Commission shall require the employer to request a modification to the plan.
139 § 60.2-706. Eligibility for short-time compensation.
140 An individual is eligible to receive short-time compensation with respect to any week only if the
141 individual is monetarily eligible for unemployment compensation, not otherwise disqualified for
142 unemployment compensation, not receiving supplemental unemployment benefits as defined in
143 § 501(c)(17)(D) of the Internal Revenue Code, and:
144 1. During the week, the individual is employed as a member of an affected unit under an approved
145 short-time compensation plan that was approved prior to that week, and the plan is in effect with
146 respect to the week for which short-time compensation is claimed; and
147 2. Notwithstanding any other provision of law, an individual covered by a plan is deemed
148 unemployed in any week during the duration of such plan if the individual's remuneration as an
149 employee in an affected unit is reduced based on a reduction of the individual's usual weekly hours of
150 work under an approved short-time compensation plan.
151 § 60.2-707. Benefits.
152 A. The short-time compensation weekly benefit amount shall be the product of the regular weekly
153 unemployment compensation amount for a week of total unemployment multiplied by the percentage of
154 reduction in the individual's usual weekly hours of work.
155 B. An individual may be eligible for short-time compensation or unemployment compensation, as
156 appropriate, except that (i) no individual shall be eligible for combined benefits in any benefit year in
157 an amount more than the maximum entitlement established for regular unemployment compensation and
158 (ii) no individual shall be paid short-time compensation benefits for more than 52 weeks under a plan.
159 C. The short-time compensation paid to an individual shall be deducted from the maximum
160 entitlement amount of regular unemployment compensation established for that individual's benefit year.
161 D. Provisions applicable to unemployment compensation claimants shall apply to short-time
162 compensation claimants to the extent that they are not inconsistent with the Program's provisions. An
163 individual who files an initial claim for short-time compensation benefits shall receive a monetary
164 determination.
165 E. The following provisions apply to individuals who work for both a short-time compensation
166 employer and another employer during weeks covered by the approved short-time compensation plan:
167 1. If combined hours of work in a week for both employers does not result in a reduction of at least
168 10 percent or, if higher, the minimum percentage of reduction required to be eligible for a short-time
169 compensation benefit as provided in this chapter, of the usual weekly hours of work with the short-time
170 employer, the individual shall not be entitled to benefits under these short-time compensation provisions.
171 2. If the combined hours of work for both employers results in a reduction equal to or greater than
172 10 percent or, if higher, the minimum percentage reduction required to be eligible for a short-time
173 compensation benefit as provided in this chapter, of the usual weekly hours of work for the short-time
174 compensation employer, the short-time compensation benefit amount payable to the individual is reduced
175 for that week and is determined by multiplying the weekly unemployment benefit amount for a week of
176 total unemployment by the percentage by which the combined hours of work have been reduced by 10
177 percent or, if higher, the minimum percentage reduction required to be eligible for a short-time
178 compensation benefit as provided in this chapter, or more of the individual's usual weekly hours of
179 work. A week for which benefits are paid under this subdivision shall be reported as a week of
180 short-time compensation.
181 3. If an individual worked the reduced percentage of the usual weekly hours of work for the
182 short-time compensation employer and is available for all his usual hours of work with the short-time
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183 compensation employer, and the individual did not work any hours for the other employer, either
184 because of the lack of work with that employer or because the individual is excused from work with the
185 other employer, the individual shall be eligible for short-time compensation for that week. The benefit
186 amount for such week shall be calculated as provided in subsection A.
187 F. An individual who is not provided any work during a week by the short-time compensation
188 employer, or any other employer, and who is otherwise eligible for unemployment compensation shall be
189 eligible for the amount of regular unemployment compensation to which he would otherwise be eligible.
190 G. An individual who is not provided any work by the short-time compensation employer during a
191 week, but who works for another employer and is otherwise eligible, may be paid unemployment
192 compensation for that week subject to the disqualifying income and other provisions applicable to claims
193 for regular compensation.
194 § 60.2-708. Charging short-time compensation benefits.
195 Short-time compensation shall be charged to employers' experience rating accounts in the same
196 manner as unemployment compensation is charged under this title. Employers liable for payments in lieu
197 of contributions shall have short-time compensation attributed to service in their employ in the same
198 manner as unemployment compensation is attributed.
199 § 60.2-709. Extended benefits.
200 An individual who has received all of the short-time compensation or combined unemployment
201 compensation and short-time compensation available in a benefit year shall be considered an exhaustee
202 for purposes of extended benefits, as provided under the provisions of Article 3 (§ 60.2-610 et seq.) of
203 Chapter 6, and, if otherwise eligible under those provisions, shall be eligible to receive extended
204 benefits.
205 § 60.2-710. Severability.
206 If any provision of this chapter is found by the U.S. Department of Labor to be in violation of
207 federal law, such finding shall render such provision of this chapter inoperative, but such finding shall
208 (i) not affect, impair, or invalidate the remaining provisions of this chapter and (ii) be confined in its
209 operation to the specific provision found to be in violation of federal law.
210 2. That the Virginia Employment Commission shall submit to the Governor and the General
211 Assembly (i) a report no later than July 1, 2015, on the status of the implementation of short-time
212 compensation programs pursuant to Chapter 7 (§ 60.2-700 et seq.) of Title 60.2 of the Code of
213 Virginia as created by this act; (ii) a report no later than July 1, 2016, on the status and
214 accomplishments of such programs, which report shall include recommendations for alterations to
215 the statutory authorization for such programs that may be appropriate to improve the
216 effectiveness of such programs; and (iii) additional reports thereafter as the Virginia Employment
217 Commission finds are appropriate.
218 3. That the provisions of this act enhance the benefits payable to an individual pursuant to Title
219 60.2 of the Code of Virginia. Pursuant to § 30-19.03:1.2 of the Code of Virginia, the Virginia
220 Employment Commission, in consultation with the Department of Planning and Budget, estimates
221 that over the ensuing eight years (i) the provisions of this act are projected to reduce the solvency
222 level of the Unemployment Trust Fund by an average of 0 percent in each of the eight years and
223 (ii) the projected average annual increase in state unemployment tax liability of employers on a
224 per-employee basis that would result from the provisions of this act is $0.36.
225 4. That the provisions of the first enactment of this act shall become effective on January 1, 2015.
226 5. That the provisions of this act shall expire on July 1, 2016, if the Virginia Employment
227 Commission has not, on or before such date, received a grant or grants from the U.S. Department
228 of Labor that cover the costs of information technology upgrades, training, publicity, and
229 marketing that are incurred by the Virginia Employment Commission in connection with
230 establishing the short-time compensation program pursuant to the first enactment of this act.
231 6. That, if not sooner expired pursuant to the provisions of the fifth enactment of this act, this act
232 shall expire on January 1, 2020.


