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1 VIRGINIA ACTS OF ASSEMBLY –– CHAPTER

2 An Act to amend and reenact § 19.2-264.3:1 of the Code of Virginia, relating to notice to
3 Commonwealth of expert testimony in sentencing phase of capital murder trial.

4 [H 568]
5 Approved

6 Be it enacted by the General Assembly of Virginia:
7 1. That § 19.2-264.3:1 of the Code of Virginia is amended and reenacted as follows:
8 § 19.2-264.3:1. Expert assistance when defendant's mental condition relevant to capital sentencing.
9 A. Upon (i) motion of the attorney for a defendant charged with or convicted of capital murder and

10 (ii) a finding by the court that the defendant is financially unable to pay for expert assistance, the court
11 shall appoint one or more qualified mental health experts to evaluate the defendant and to assist the
12 defense in the preparation and presentation of information concerning the defendant's history, character,
13 or mental condition, including (i) whether the defendant acted under extreme mental or emotional
14 disturbance at the time of the offense; (ii) whether the capacity of the defendant to appreciate the
15 criminality of his conduct or to conform his conduct to the requirements of the law was significantly
16 impaired at the time of the offense; and (iii) whether there are any other factors in mitigation relating to
17 the history or character of the defendant or the defendant's mental condition at the time of the offense.
18 The mental health expert appointed pursuant to this section shall be (i) a psychiatrist, a clinical
19 psychologist, or an individual with a doctorate degree in clinical psychology who has successfully
20 completed forensic evaluation training as approved by the Commissioner of Behavioral Health and
21 Developmental Services and (ii) qualified by specialized training and experience to perform forensic
22 evaluations. The defendant shall not be entitled to a mental health expert of the defendant's own
23 choosing or to funds to employ such expert.
24 B. Evaluations performed pursuant to subsection A may be combined with evaluations performed
25 pursuant to § 19.2-169.5 and shall be governed by subsections B and C of § 19.2-169.5.
26 C. The expert appointed pursuant to subsection A shall submit to the attorney for the defendant a
27 report concerning the history and character of the defendant and the defendant's mental condition at the
28 time of the offense. The report shall include the expert's opinion as to (i) whether the defendant acted
29 under extreme mental or emotional disturbance at the time of the offense, (ii) whether the capacity of
30 the defendant to appreciate the criminality of his conduct or to conform his conduct to the requirements
31 of the law was significantly impaired, and (iii) whether there are any other factors in mitigation relating
32 to the history or character of the defendant or the defendant's mental condition at the time of the
33 offense.
34 D. The report described in subsection C shall be sent solely to the attorney for the defendant and
35 shall be protected by the attorney-client privilege. However, the Commonwealth shall be given the report
36 and the results of any other evaluation of the defendant's mental condition conducted relative to the
37 sentencing proceeding and copies of psychiatric, psychological, medical or other records obtained during
38 the course of such evaluation, after the attorney for the defendant gives notice of an intent to present
39 psychiatric or psychological evidence in mitigation pursuant to subsection E.
40 E. In any case in which a defendant charged with capital murder intends, in the event of conviction,
41 to present testimony of an expert witness to support a claim in mitigation relating to the defendant's
42 history, character or mental condition, he or his attorney shall give notice in writing to the attorney for
43 the Commonwealth, at least 21 60 days before trial, of his intention to present such testimony. In the
44 event that such notice is not given and the defendant tenders testimony by an expert witness at the
45 sentencing phase of the trial, then the court may, in its discretion, upon objection of the Commonwealth,
46 either allow the Commonwealth a continuance or, under appropriate circumstances, bar the defendant
47 from presenting such evidence.
48 F. 1. If the attorney for the defendant gives notice pursuant to subsection E and the Commonwealth
49 thereafter seeks an evaluation concerning the existence or absence of mitigating circumstances relating to
50 the defendant's mental condition at the time of the offense, the court shall appoint one or more qualified
51 experts to perform such an evaluation. The court shall order the defendant to submit to such an
52 evaluation, and advise the defendant on the record in court that a refusal to cooperate with the
53 Commonwealth's expert could result in exclusion of the defendant's expert evidence. The qualification of
54 the experts shall be governed by subsection A. The location of the evaluation shall be governed by
55 subsection B of § 19.2-169.5. The attorney for the Commonwealth shall be responsible for providing the
56 experts the information specified in subsection C of § 19.2-169.5. After performing their evaluation, the
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57 experts shall report their findings and opinions and provide copies of psychiatric, psychological, medical
58 or other records obtained during the course of the evaluation to the attorneys for the Commonwealth and
59 the defense.
60 2. If the court finds, after hearing evidence presented by the parties, out of the presence of the jury,
61 that the defendant has refused to cooperate with an evaluation requested by the Commonwealth, the
62 court may admit evidence of such refusal or, in the discretion of the court, bar the defendant from
63 presenting his expert evidence.
64 G. [Repealed.]


