
2009 SESSION

ENGROSSED

090282316
1 SENATE BILL NO. 920
2 Senate Amendments in [ ] - February 2, 2009
3 A BILL to amend and reenact §§ 38.2-4214 and 38.2-4319 of the Code of Virginia and to amend the
4 Code of Virginia by adding in Chapter 34 of Title 38.2 an article numbered 2.1, consisting of
5 sections numbered 38.2-3419.2 through 38.2-3419.10, relating to insurance policies to protect the
6 uninsured.
7 ––––––––––
8 Patron Prior to Engrossment––Senator Reynolds
9 ––––––––––

10 Referred to Committee on Commerce and Labor
11 ––––––––––
12 Be it enacted by the General Assembly of Virginia:
13 1. That §§ 38.2-4214 and 38.2-4319 of the Code of Virginia are amended and reenacted and that
14 the Code of Virginia is amended by adding in Chapter 34 of Title 38.2 an article numbered 2.1,
15 consisting of sections numbered 38.2-3419.2 through 38.2-3419.10, as follows:
16 Article 2.1.
17 Policies to Protect the Uninsured.
18 § 38.2-3419.2. Definitions.
19 As used in this article:
20 "Dependent" means the spouse or child of a PTU-eligible individual, subject to the applicable terms
21 of the policy, contract, or plan covering the PTU-eligible individual.
22 "Group health plan" means an employee welfare benefit plan (as defined in section 3 (1) of the
23 Employee Retirement Income Security Act of 1974 (29 U.S.C. § 1002 (1)), to the extent that the plan
24 provides medical care and includes items and services paid for as medical care to employees or their
25 dependents (as defined under the terms of the plan) directly or through insurance, reimbursement, or
26 otherwise.
27 "Health insurance coverage" means benefits consisting of medical care (provided directly, through
28 insurance or reimbursement, or otherwise and including items and services paid for as medical care)
29 under any hospital or medical service policy or certificate, hospital or medical service plan contract, or
30 health maintenance organization contract.
31 "Health insurer" means any insurance company that issues accident and sickness insurance policies
32 providing hospital, medical and surgical, or major medical coverage on an expense-incurred basis, a
33 corporation that provides accident and sickness subscription contracts, or a health maintenance
34 organization that provides a health care plan for health care services, which is licensed to engage in
35 such business in the Commonwealth and which is subject to the laws of the Commonwealth that regulate
36 insurance within the meaning of § 514 (b) (2) of the Employee Retirement Income Security Act of 1974
37 (29 U.S.C. § 1144 (b) (2)).
38 "Protect the uninsured policy" or "PTU policy" means an insurance policy that provides PTU
39 coverage, and includes any plan providing PTU coverage that is offered by a health services plan or
40 health maintenance organization.
41 "PTU coverage" means coverage for such of the procedures, services, and other items provided
42 under a group accident or sickness insurance policy or plan issued under any provision of this title
43 other than this article, including any state-mandated health benefits, that the issuer of the PTU policy
44 elects, in its sole discretion, to provide in a PTU policy.
45 "PTU-eligible individual" means an individual who is uninsured, is employed by a small employer,
46 and has satisfied applicable waiting period requirements.
47 "Small employer" means, with respect to a calendar year and a plan year, an employer who
48 employed an average of at least two but not more than 50 employees on business days during the
49 preceding calendar year and who employs at least two employees on the first day of the plan year.
50 "State-mandated health benefits" means coverage required under this title or other laws of the
51 Commonwealth to be provided in an individual or group policy for accident and sickness insurance or a
52 contract for a health-related condition that (i) includes coverage for specific health care services or
53 benefits; (ii) places limitations or restrictions on deductibles, coinsurance, copayments, or any annual or
54 lifetime maximum benefit amounts; or (iii) includes a specific category of licensed health care
55 practitioners from whom an insured is entitled to receive care. For purposes of this article,
56 "state-mandated health benefits" does not include benefits that are mandated by federal law.
57 "Uninsured individual" means an individual who does not have, is not eligible for, and has not had
58 at any time within the six months preceding the date of application for coverage under a policy
59 authorized by this article, either in his individual capacity or as a dependent of another person,
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60 coverage under any of the following:
61 1. A group health plan;
62 2. Health insurance coverage;
63 3. Part A or B of Title XVIII of the Social Security Act (42 U.S.C. § 1395c or § 1395);
64 4. Title XIX of the Social Security Act (42 U.S.C. § 1396 et seq.), other than coverage consisting
65 solely of benefits under section 1928;
66 5. Chapter 55 of Title 10, United States Code (10 U.S.C. § 1071 et seq.);
67 6. A medical care program of the Indian Health Service or of a tribal organization;
68 7. A federal employee health plan offered under Chapter 89 of Title 5, United States Code (5 U.S.C.
69 § 8901 et seq.);
70 8. A public health plan, as defined in federal regulations; or
71 9. A health benefit plan under section 5 (e) of the Peace Corps Act (22 U.S.C. § 2504(e)).
72 In addition, "uninsured individual" includes any individual who does not have individual health
73 insurance coverage on, and has not had individual health insurance coverage at any time within the six
74 months preceding, the date of application for a PTU policy.
75 § 38.2-3419.3. Offering PTU policies.
76 A. A health insurer may offer a PTU policy to small employers in the Commonwealth as provided in
77 this article. If a PTU policy is offered to small employers in the Commonwealth, such policy shall be
78 offered to all small employers. No coverage under this article shall exclude an employer based solely
79 on the nature of the employer's business.
80 B. Prior to offering a PTU policy, an insurer shall determine the elements of the PTU coverage to
81 be provided by the policy and shall provide the Commission with a description of the elements of the
82 PTU coverage as required by subsection A of § 38.2-3419.5. A health insurer shall not change the
83 elements of PTU coverage in its PTU policy more frequently than annually.
84 C. PTU policies shall not be offered to anyone other than a small employer in the Commonwealth.
85 § 38.2-3419.4. Availability.
86 A. If a health insurer offers a PTU policy in the Commonwealth, the PTU policy shall be offered and
87 made available to all the PTU-eligible individuals employed by the small employer purchasing such
88 coverage and their dependents, including late enrollees, who apply for such coverage. No coverage may
89 be offered only to certain PTU-eligible individuals or their dependents, and no PTU-eligible individuals
90 or their dependents may be excluded or charged additional premiums because of health status.
91 B. Nothing in this article shall be construed to preclude a health insurer from establishing
92 requirements relating to the minimum level or amount of employer contribution toward the premium for
93 enrollment of PTU-eligible individuals or requirements relating to the minimum number of eligible
94 employees that must be enrolled in relation to a specified percentage or number of eligible employees in
95 connection with a PTU policy.
96 § 38.2-3419.5. Form of policies.
97 A. All PTU policies issued to small employers shall use a policy form approved by the Commission.
98 Coverages providing benefits greater than and in addition to the filed PTU policy may be provided by
99 rider or separate policy or plan. A health insurer shall submit a description of the elements of the PTU

100 coverage to be provided in the policy and all policy forms, including applications, enrollment forms,
101 policies, subscription contracts, certificates, evidences of coverage, riders, amendments, endorsements,
102 and disclosure forms to the Commission for approval in the same manner as required by § 38.2-316.
103 Each rider or separate policy or plan providing benefits greater than the PTU policy may require a
104 specific premium for the benefits provided in such rider or separate policy or plan. The premium for
105 such riders shall be determined in the same manner as the premiums are determined for the PTU
106 policy.
107 B. The Commission at any time may, after providing notice and an opportunity for a hearing to a
108 health insurer, disapprove the continued use by the health insurer of a PTU policy on the grounds that
109 such policy does not meet the requirements of this article.
110 § 38.2-3419.6. Policy provisions.
111 A. A PTU policy may include cost-containment and cost-sharing features such as, but not limited to,
112 utilization review of health care services including review of medical necessity of hospital and physician
113 services; case management; selective contracting with hospitals, physicians, and other health care
114 providers; reasonable benefit differentials applicable to providers that participate or do not participate
115 in arrangements using restricted network provisions; co-payment, co-insurance, deductible, or other
116 cost-sharing arrangements as those terms are defined in § 38.2-3407.12; or other managed care
117 provisions.
118 B. PTU policies offered by health maintenance organizations shall contain benefits and cost-sharing
119 levels that are consistent with the basic method of operation and benefit plans of federally qualified
120 health maintenance organizations, if a health maintenance organization is federally qualified, and of
121 nonfederally qualified health maintenance organizations, if a health maintenance organization is not
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122 federally qualified.
123 C. No law requiring the coverage or offering of coverage of a benefit or provider pursuant to
124 § 38.2-3408 or 38.2-4221 shall apply to PTU policies or riders thereof.
125 D. No health insurer is required to offer coverage or accept applications for PTU policies:
126 1. From a small employer already covered under a health benefit plan except for coverage that is to
127 commence on the group's anniversary date, but this subsection shall not be construed to prohibit a
128 group from seeking coverage, or a health insurer offering group health insurance coverage from issuing
129 coverage, to a group prior to its anniversary date; or
130 2. If the Commission determines that acceptance of an application or applications would result in a
131 reasonable expectation that the insurer's continued operation in the Commonwealth would be hazardous
132 to policyholders, creditors, and the public in the Commonwealth.
133 § 38.2-3419.7. Notices; disclosures.
134 A. Each written application for a PTU policy plan shall include a statement notifying the applicant
135 that the PTU policy is not required to provide state-mandated health benefits normally required in
136 accident and sickness insurance policies or health maintenance organization plans in Virginia.
137 B. A health insurer issuing a PTU policy shall provide to a proposed or current policyholder and to
138 each plan participant a written disclosure statement that lists any state-mandated health benefits that the
139 PTU policy does not provide.
140 C. Each applicant for initial coverage, and each policyholder on renewal of coverage, shall sign the
141 disclosure statement provided by the health insurer, and return the statement to the health insurer.
142 D. The health insurer shall retain the signed disclosure statement in the insurer's records.
143 § 38.2-3419.8. Premium rates.
144 Premium rates for PTU policies shall be filed for informational purposes. Nothing in this section
145 shall be construed as granting the Commission any power or authority to determine, fix, prescribe, or
146 promulgate the rates to be charged for any policy issued pursuant to this article.
147 § 38.2-3419.9. Commission rules.
148 The Commission may adopt rules as necessary to implement this article.
149 § 38.2-3419.10. Application of other laws.
150 Except as provided in this article, PTU policies shall be subject to the requirements of this title
151 applicable to group accident and sickness insurance policies, accident and sickness subscription
152 contracts, or health care plans for health care services. This article does not authorize the offering or
153 sale of a health care plan for health care services without a state-mandated health benefit if the failure
154 to include the state-mandated health benefit would result in the failure of the health care plan to
155 provide basic health care services as defined in § 38.2-4300.
156 § 38.2-4214. Application of certain provisions of law.
157 No provision of this title except this chapter and, insofar as they are not inconsistent with this
158 chapter, §§ 38.2-200, 38.2-203, 38.2-209 through 38.2-213, 38.2-218 through 38.2-225, 38.2-230,
159 38.2-232, 38.2-305, 38.2-316, 38.2-322, 38.2-400, 38.2-402 through 38.2-413, 38.2-500 through
160 38.2-515, 38.2-600 through 38.2-620, 38.2-700 through 38.2-705, 38.2-900 through 38.2-904, 38.2-1017,
161 38.2-1018, 38.2-1038, 38.2-1040 through 38.2-1044, Articles 1 (§ 38.2-1300 et seq.) and 2
162 (§ 38.2-1306.2 et seq.) of Chapter 13, §§ 38.2-1312, 38.2-1314, 38.2-1315.1, 38.2-1317 through
163 38.2-1328, 38.2-1334, 38.2-1340, 38.2-1400 through 38.2-1444, 38.2-1800 through 38.2-1836,
164 38.2-3400, 38.2-3401, 38.2-3404, 38.2-3405, 38.2-3405.1, 38.2-3407.1 through 38.2-3407.6:1,
165 38.2-3407.9 through 38.2-3407.16, 38.2-3409, 38.2-3411 through 38.2-3419.1, Article 2.1 (§ 38.2-3419.2
166 et seq.) of Chapter 34, §§ 38.2-3430.1 through 38.2-3437, 38.2-3501, 38.2-3502, subdivision 13 of
167 § 38.2-3503, subdivision 8 of § 38.2-3504, §§ 38.2-3514.1, 38.2-3514.2, §§ 38.2-3516 through 38.2-3520
168 as they apply to Medicare supplement policies, §§ 38.2-3522.1 through 38.2-3523.4, 38.2-3525,
169 38.2-3540.1, 38.2-3541, 38.2-3542, 38.2-3543.2, Article 5 (§ 38.2-3551 et seq.) of Chapter 35,
170 §§ 38.2-3600 through 38.2-3607, Chapter 52 (§ 38.2-5200 et seq.), Chapter 55 (§ 38.2-5500 et seq.),
171 Chapter 58 (§ 38.2-5800 et seq.) and § 38.2-5903 of this title shall apply to the operation of a plan.
172 § 38.2-4319. Statutory construction and relationship to other laws.
173 A. No provisions of this title except this chapter and, insofar as they are not inconsistent with this
174 chapter, §§ 38.2-100, 38.2-136, 38.2-200, 38.2-203, 38.2-209 through 38.2-213, 38.2-216, 38.2-218
175 through 38.2-225, 38.2-229, 38.2-232, 38.2-305, 38.2-316, 38.2-322, 38.2-400, 38.2-402 through
176 38.2-413, 38.2-500 through 38.2-515, 38.2-600 through 38.2-620, Chapter 9 (§ 38.2-900 et seq.),
177 §§ 38.2-1016.1 through 38.2-1023, 38.2-1057, Article 2 (§ 38.2-1306.2 et seq.), § 38.2-1306.1,
178 § 38.2-1315.1, Articles 3.1 (§ 38.2-1316.1 et seq.), 4 (§ 38.2-1317 et seq.) and 5 (§ 38.2-1322 et seq.) of
179 Chapter 13, Articles 1 (§ 38.2-1400 et seq.) and 2 (§ 38.2-1412 et seq.) of Chapter 14, §§ 38.2-1800
180 through 38.2-1836, 38.2-3401, 38.2-3405, 38.2-3405.1, 38.2-3407.2 through 38.2-3407.6:1, 38.2-3407.9
181 through 38.2-3407.16, 38.2-3411.2, 38.2-3411.3, 38.2-3411.4, 38.2-3412.1:01, 38.2-3414.1, 38.2-3418.1
182 through 38.2-3418.14, 38.2-3419.1, Article 2.1 (§ 38.2-3419.2 et seq.) of Chapter 34, §§ 38.2-3430.1
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183 through 38.2-3437, 38.2-3500, subdivision 13 of § 38.2-3503, subdivision 8 of § 38.2-3504,
184 §§ 38.2-3514.1, 38.2-3514.2, 38.2-3522.1 through 38.2-3523.4, 38.2-3525, 38.2-3540.1, 38.2-3542,
185 38.2-3543.2, Article 5 (§ 38.2-3551 et seq.) of Chapter 35, Chapter 52 (§ 38.2-5200 et seq.), Chapter 55
186 (§ 38.2-5500 et seq.), Chapter 58 (§ 38.2-5800 et seq.) and § 38.2-5903 of this title shall be applicable to
187 any health maintenance organization granted a license under this chapter. This chapter shall not apply to
188 an insurer or health services plan licensed and regulated in conformance with the insurance laws or
189 Chapter 42 (§ 38.2-4200 et seq.) of this title except with respect to the activities of its health
190 maintenance organization.
191 B. For plans administered by the Department of Medical Assistance Services that provide benefits
192 pursuant to Title XIX or Title XXI of the Social Security Act, as amended, no provisions of this title
193 except this chapter and, insofar as they are not inconsistent with this chapter, §§ 38.2-100, 38.2-136,
194 38.2-200, 38.2-203, 38.2-209 through 38.2-213, 38.2-216, 38.2-218 through 38.2-225, 38.2-229,
195 38.2-232, 38.2-322, 38.2-400, 38.2-402 through 38.2-413, 38.2-500 through 38.2-515, 38.2-600 through
196 38.2-620, Chapter 9 (§ 38.2-900 et seq.), §§ 38.2-1016.1 through 38.2-1023, 38.2-1057, § 38.2-1306.1,
197 Article 2 (§ 38.2-1306.2 et seq.), § 38.2-1315.1, Articles 3.1 (§ 38.2-1316.1 et seq.), 4 (§ 38.2-1317 et
198 seq.) and 5 (§ 38.2-1322 et seq.) of Chapter 13, Articles 1 (§ 38.2-1400 et seq.) and 2 (§ 38.2-1412 et
199 seq.) of Chapter 14, §§ 38.2-3401, 38.2-3405, 38.2-3407.2 through 38.2-3407.5, 38.2-3407.6 and
200 38.2-3407.6:1, 38.2-3407.9, 38.2-3407.9:01, and 38.2-3407.9:02, subdivisions 1, 2, and 3 of subsection F
201 of § 38.2-3407.10, 38.2-3407.11, 38.2-3407.11:3, 38.2-3407.13, 38.2-3407.13:1, and 38.2-3407.14,
202 38.2-3411.2, 38.2-3418.1, 38.2-3418.2, 38.2-3419.1, Article 2.1 (§ 38.2-3419.2 et seq.) of Chapter 34,
203 §§ 38.2-3430.1 through 38.2-3437, 38.2-3500, subdivision 13 of § 38.2-3503, subdivision 8 of
204 § 38.2-3504, §§ 38.2-3514.1, 38.2-3514.2, 38.2-3522.1 through 38.2-3523.4, 38.2-3525, 38.2-3540.1,
205 38.2-3542, 38.2-3543.2, Chapter 52 (§ 38.2-5200 et seq.), Chapter 55 (§ 38.2-5500 et seq.), Chapter 58
206 (§ 38.2-5800 et seq.) and § 38.2-5903 shall be applicable to any health maintenance organization granted
207 a license under this chapter. This chapter shall not apply to an insurer or health services plan licensed
208 and regulated in conformance with the insurance laws or Chapter 42 (§ 38.2-4200 et seq.) of this title
209 except with respect to the activities of its health maintenance organization.
210 C. Solicitation of enrollees by a licensed health maintenance organization or by its representatives
211 shall not be construed to violate any provisions of law relating to solicitation or advertising by health
212 professionals.
213 D. A licensed health maintenance organization shall not be deemed to be engaged in the unlawful
214 practice of medicine. All health care providers associated with a health maintenance organization shall
215 be subject to all provisions of law.
216 E. Notwithstanding the definition of an eligible employee as set forth in § 38.2-3431, a health
217 maintenance organization providing health care plans pursuant to § 38.2-3431 shall not be required to
218 offer coverage to or accept applications from an employee who does not reside within the health
219 maintenance organization's service area.
220 F. For purposes of applying this section, "insurer" when used in a section cited in subsections A and
221 B of this section shall be construed to mean and include "health maintenance organizations" unless the
222 section cited clearly applies to health maintenance organizations without such construction.
223 [ 2. That health insurers offering plans pursuant to Article 2.1 (§ 38.2-3419.2 et seq.) of Chapter
224 34 of Title 38.2 of the Code of Virginia shall report to the Bureau of Insurance on a quarterly
225 basis, the number of small employers and PTU eligible individuals using PTU policies, the medical
226 benefits covered, and the costs of premiums and out-of-pocket expenses. The Bureau of Insurance
227 shall compile this information and evaluate the impact of such plans in reports to be submitted to
228 the Governor and General Assembly on August 1, 2010, and August 1, 2011.
229 3. That the provisions of this Act shall expire on July 1, 2012. ]


