
2009 SESSION

SENATE SUBSTITUTE

082069348
1 SENATE BILL NO. 768
2 FLOOR AMENDMENT IN THE NATURE OF A SUBSTITUTE
3 (Proposed by Senator Watkins
4 on February 11, 2008)
5 (Patron Prior to Substitute––Senator Watkins)
6 A BILL to amend and reenact §§ 15.2-2297, 15.2-2298, 15.2-2303, 15.2-2303.1, and 15.2-2317 through
7 15.2-2327 of the Code of Virginia and to amend the Code of Virginia by adding a section numbered
8 15.2-2323.1, relating to conditional zoning; impact fees.
9 Be it enacted by the General Assembly of Virginia:

10 1. That §§ 15.2-2297, 15.2-2298, 15.2-2303, 15.2-2303.1, and 15.2-2317 through 15.2-2327 of the
11 Code of Virginia are amended and reenacted and that the Code of Virginia is amended by adding
12 a section numbered 15.2-2323.1 as follows:
13 § 15.2-2297. Same; conditions as part of a rezoning or amendment to zoning map.
14 A. A zoning ordinance may include and provide for the voluntary proffering in writing, by the
15 owner, of reasonable conditions, prior to a public hearing before the governing body, in addition to the
16 regulations provided for the zoning district or zone by the ordinance, as a part of a rezoning or
17 amendment to a zoning map; provided that (i) the rezoning itself must give rise for the need for the
18 conditions; (ii) the conditions shall have a reasonable relation to the rezoning; (iii) the conditions shall
19 not include a cash contribution to the locality; (iv) the conditions shall not include mandatory dedication
20 of real or personal property for open space, parks, schools, fire departments or other public facilities not
21 otherwise provided for in § 15.2-2241; (v) the conditions shall not include a requirement that the
22 applicant create a property owners' association under Chapter 26 (§ 55-508 et seq.) of Title 55 which
23 includes an express further condition that members of a property owners' association pay an assessment
24 for the maintenance of public facilities owned in fee by a public entity, including open space, parks,
25 schools, fire departments and other public facilities not otherwise provided for in § 15.2-2241; however,
26 such facilities shall not include sidewalks, special street signs or markers, or special street lighting in
27 public rights-of-way not maintained by the Department of Transportation; (vi) the conditions shall not
28 include payment for or construction of off-site improvements except those provided for in § 15.2-2241;
29 (vii) no condition shall be proffered that is not related to the physical development or physical operation
30 of the property; and (viii) all such conditions shall be in conformity with the comprehensive plan as
31 defined in § 15.2-2223. The governing body may also accept amended proffers once the public hearing
32 has begun if the amended proffers do not materially affect the overall proposal. Once proffered and
33 accepted as part of an amendment to the zoning ordinance, the conditions shall continue in effect until a
34 subsequent amendment changes the zoning on the property covered by the conditions. However, the
35 conditions shall continue if the subsequent amendment is part of a comprehensive implementation of a
36 new or substantially revised zoning ordinance.
37 B. In the event proffered conditions include a requirement for the dedication of real property of
38 substantial value or construction of substantial public improvements, the need for which is not generated
39 solely by the rezoning itself, then no amendments to the zoning map for the property subject to such
40 conditions, nor the conditions themselves, nor any amendments to the text of the zoning ordinance with
41 respect to the zoning district applicable thereto initiated by the governing body, which eliminate, or
42 materially restrict, reduce, or modify the uses, the floor area ratio, or the density of use permitted in the
43 zoning district applicable to such property, shall be effective with respect to such property unless there
44 has been mistake, fraud, or a change in circumstances substantially affecting the public health, safety, or
45 welfare.
46 C. Any landowner who has prior to July 1, 1990, proffered the dedication of real property of
47 substantial value or construction of substantial public improvements, the need for which is not generated
48 solely by the rezoning itself, but who has not substantially implemented such proffers prior to July 1,
49 1990, shall advise the local governing body by certified mail prior to July 1, 1991, that he intends to
50 proceed with the implementation of such proffers. The notice shall identify the property to be developed,
51 the zoning district, and the proffers applicable thereto. Thereafter, any landowner giving such notice
52 shall have until July 1, 1995, substantially to implement the proffers, or such later time as the governing
53 body may allow. Thereafter, the landowner in good faith shall diligently pursue the completion of the
54 development of the property.
55 Any landowner who complies with the requirements of this subsection shall be entitled to the
56 protection against action initiated by the governing body affecting use, floor area ratio, and density set
57 out in subsection B, unless there has been mistake, fraud, or a change in circumstances substantially
58 affecting the public health, safety, or welfare, but any landowner failing to comply with the requirements
59 of this subsection shall acquire no rights pursuant to this section.
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60 D. The provisions of subsections B and C of this section shall be effective prospectively only, and
61 not retroactively, and shall not apply to any zoning ordinance text amendments which may have been
62 enacted prior to March 10, 1990. Nothing contained herein shall be construed to affect any litigation
63 pending prior to July 1, 1990, or any such litigation nonsuited and thereafter refiled.
64 Nothing in this section shall be construed to affect or impair the authority of a governing body to:
65 1. Accept proffered conditions which include provisions for timing or phasing of dedications,
66 payments, or improvements; or
67 2. Accept or impose valid conditions pursuant to provision 3 of § 15.2-2286 or other provision of
68 law.
69 E. A voluntary proffer of conditions as part of a rezoning or amendment to a zoning map for
70 residential development or the residential portion of any mixed-use development made on or after July
71 1, 2009, shall be limited to reasonable (i) non-cash proffers for on-site conditions for the new
72 development; (ii) non-cash, off-site proffers for a public facility that is not the subject of a public
73 facilities improvements plan pursuant to § 15.2-2321, or any other proffered condition that is
74 necessitated by and attributable to the new development, as a condition for rezoning for residential
75 development or the residential portion of any mixed-use development; and (iii) conditions to implement
76 incentive zoning as defined in § 15.2-2201. As used in this section "on-site" means within the property
77 that is the subject of the rezoning petition.
78 F. Notwithstanding any other provision of law, no locality shall, on or after July 1, 2009, accept the
79 dedication of cash as a proffered condition for rezoning for residential development or the residential
80 portion of any mixed-use development.
81 G. Prior to July 1, 2009, an applicant may proffer, and a locality may accept, cash payments in
82 accordance with existing law, but any such proffer shall provide for the adjustment of such cash
83 payments following the locality's adoption of impact fees pursuant to Article 8 (§ 15.2-2317 et seq.) of
84 Chapter 22. Any locality adopting such impact fees shall also provide for their application to any
85 by-right development for which no preliminary subdivision plat or site plan had been filed as of
86 February 1, 2008.
87 § 15.2-2298. Same; additional conditions as a part of rezoning or zoning map amendment in certain
88 high-growth localities.
89 A. Except for those localities to which § 15.2-2303 is applicable, this section shall apply to (i) any
90 locality which has had population growth of 5% or more from the next-to-latest to latest decennial
91 census year, based on population reported by the United States Bureau of the Census; (ii) any city
92 adjoining such city or county; (iii) any towns located within such county; and (iv) any county
93 contiguous with at least three such counties, and any town located in that county. However, any such
94 locality may by ordinance choose to utilize the conditional zoning authority granted under § 15.2-2303
95 rather than this section.
96 In any such locality, notwithstanding any contrary provisions of § 15.2-2297, a zoning ordinance may
97 include and provide for the voluntary proffering in writing, by the owner, of reasonable conditions, prior
98 to a public hearing before the governing body, in addition to the regulations provided for the zoning
99 district or zone by the ordinance, as a part of a rezoning or amendment to a zoning map, provided that

100 (i) the rezoning itself gives rise to the need for the conditions; (ii) the conditions have a reasonable
101 relation to the rezoning; and (iii) all conditions are in conformity with the comprehensive plan as
102 defined in § 15.2-2223.
103 Reasonable conditions may include the payment of cash for any off-site road improvement or any
104 off-site transportation improvement that is adopted as an amendment to the required comprehensive plan
105 and incorporated into the capital improvements program, provided that nothing herein shall prevent a
106 locality from accepting proffered conditions which are not normally included in a capital improvement
107 program. For purposes of this section, "road improvement" includes construction of new roads or
108 improvement or expansion of existing roads as required by applicable construction standards of the
109 Virginia Department of Transportation to meet increased demand attributable to new development. For
110 purposes of this section, "transportation improvement" means any real or personal property acquired,
111 constructed, improved, or used for constructing, improving, or operating any (i) public mass transit
112 system or (ii) highway, or portion or interchange thereof, including parking facilities located within a
113 district created pursuant to this title. Such improvements shall include, without limitation, public mass
114 transit systems, public highways, and all buildings, structures, approaches, and facilities thereof and
115 appurtenances thereto, rights-of-way, bridges, tunnels, stations, terminals, and all related equipment and
116 fixtures.
117 Reasonable conditions shall not include, however, conditions that impose upon the applicant the
118 requirement to create a property owners' association under Chapter 26 (§ 55-508 et seq.) of Title 55
119 which includes an express further condition that members of a property association pay an assessment
120 for the maintenance of public facilities owned in fee by a public entity, including open space, parks,
121 schools, fire departments, and other public facilities not otherwise provided for in § 15.2-2241; however,
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122 such facilities shall not include sidewalks, special street signs or markers, or special street lighting in
123 public rights-of-way not maintained by the Department of Transportation. The governing body may also
124 accept amended proffers once the public hearing has begun if the amended proffers do not materially
125 affect the overall proposal. Once proffered and accepted as part of an amendment to the zoning
126 ordinance, the conditions shall continue in effect until a subsequent amendment changes the zoning on
127 the property covered by the conditions; however, the conditions shall continue if the subsequent
128 amendment is part of a comprehensive implementation of a new or substantially revised zoning
129 ordinance.
130 No proffer shall be accepted by a locality unless it has adopted a capital improvement program
131 pursuant to § 15.2-2239 or local charter. In the event proffered conditions include the dedication of real
132 property or payment of cash, the property shall not transfer and the payment of cash shall not be made
133 until the facilities for which the property is dedicated or cash is tendered are included in the capital
134 improvement program, provided that nothing herein shall prevent a locality from accepting proffered
135 conditions which are not normally included in a capital improvement program. If proffered conditions
136 include the dedication of real property or the payment of cash, the proffered conditions shall provide for
137 the disposition of the property or cash payment in the event the property or cash payment is not used
138 for the purpose for which proffered.
139 B. In the event proffered conditions include a requirement for the dedication of real property of
140 substantial value, or substantial cash payments for or construction of substantial public improvements,
141 the need for which is not generated solely by the rezoning itself, then no amendment to the zoning map
142 for the property subject to such conditions, nor the conditions themselves, nor any amendments to the
143 text of the zoning ordinance with respect to the zoning district applicable thereto initiated by the
144 governing body, which eliminate, or materially restrict, reduce, or modify the uses, the floor area ratio,
145 or the density of use permitted in the zoning district applicable to the property, shall be effective with
146 respect to the property unless there has been mistake, fraud, or a change in circumstances substantially
147 affecting the public health, safety, or welfare.
148 C. Any landowner who has prior to July 1, 1990, proffered the dedication of real property of
149 substantial value, or substantial cash payments for or construction of substantial public improvements,
150 the need for which is not generated solely by the rezoning itself, but who has not substantially
151 implemented such proffers prior to July 1, 1990, shall advise the local governing body by certified mail
152 prior to July 1, 1991, that he intends to proceed with the implementation of such proffers. The notice
153 shall identify the property to be developed, the zoning district, and the proffers applicable thereto.
154 Thereafter, any landowner giving such notice shall have until July 1, 1995, substantially to implement
155 the proffers, or such later time as the governing body may allow. Thereafter, the landowner in good
156 faith shall diligently pursue the completion of the development of the property. Any landowner who
157 complies with the requirements of this subsection shall be entitled to the protection against action
158 initiated by the governing body affecting use, floor area ratio, and density set out in subsection B above,
159 unless there has been mistake, fraud, or a change in circumstances substantially affecting the public
160 health, safety, or welfare, but any landowner failing to comply with the requirements of this subsection
161 shall acquire no rights pursuant to this section.
162 D. The provisions of subsections B and C of this section shall be effective prospectively only, and
163 not retroactively, and shall not apply to any zoning ordinance text amendments which may have been
164 enacted prior to March 10, 1990. Nothing contained herein shall be construed to affect any litigation
165 pending prior to July 1, 1990, or any such litigation nonsuited and thereafter refiled.
166 Nothing in this section shall be construed to affect or impair the authority of a governing body to:
167 1. Accept proffered conditions which include provisions for timing or phasing of dedications,
168 payments, or improvements; or
169 2. Accept or impose valid conditions pursuant to provision 3 of § 15.2-2286 or other provision of
170 law.
171 E. A voluntary proffer of conditions as part of a rezoning or amendment to a zoning map for
172 residential development or the residential portion of any mixed-use development made on or after July
173 1, 2009, shall be limited to reasonable (i) non-cash proffers for on-site conditions for the new
174 development; (ii) non-cash, off-site proffers for a public facility that is not the subject of a public
175 facilities improvements plan pursuant to § 15.2-2321, or any other proffered condition that is
176 necessitated by and attributable to the new development, as a condition for rezoning for residential
177 development or the residential portion of any mixed-use development; and (iii) conditions to implement
178 incentive zoning as defined in § 15.2-2201. As used in this section "on-site" means within the property
179 that is the subject of the rezoning petition.
180 F. Notwithstanding any other provision of law, no locality shall, on or after July 1, 2009, accept the
181 dedication of cash as a proffered condition for rezoning for residential development or the residential
182 portion of any mixed-use development.
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183 G. Prior to July 1, 2009, an applicant may proffer, and a locality may accept, cash payments in
184 accordance with existing law, but any such proffer shall provide for the adjustment of such cash
185 payments following the locality's adoption of impact fees pursuant to Article 8 (§ 15.2-2317 et seq.) of
186 Chapter 22. Any locality adopting such impact fees shall also provide for their application to any
187 by-right development for which no preliminary subdivision plat or site plan had been filed as of
188 February 1, 2008.
189 § 15.2-2303. Conditional zoning in certain localities.
190 A. A zoning ordinance may include reasonable regulations and provisions for conditional zoning as
191 defined in § 15.2-2201 and for the adoption, in counties, or towns therein which have planning
192 commissions, wherein the urban county executive form of government is in effect, or in a city adjacent
193 to or completely surrounded by such a county, or in a county contiguous to any such county, or in a
194 city adjacent to or completely surrounded by such a contiguous county, or in any town within such
195 contiguous county, and in the counties east of the Chesapeake Bay as a part of an amendment to the
196 zoning map of reasonable conditions, in addition to the regulations provided for the zoning district by
197 the ordinance, when such conditions shall have been proffered in writing, in advance of the public
198 hearing before the governing body required by § 15.2-2285 by the owner of the property which is the
199 subject of the proposed zoning map amendment. Reasonable conditions shall not include, however,
200 conditions that impose upon the applicant the requirement to create a property owners' association under
201 Chapter 26 (§ 55-508 et seq.) of Title 55 which includes an express further condition that members of a
202 property owners' association pay an assessment for the maintenance of public facilities owned in fee by
203 a public entity, including open space, parks, schools, fire departments, and other public facilities not
204 otherwise provided for in § 15.2-2241; however, such facilities shall not include sidewalks, special street
205 signs or markers, or special street lighting in public rights-of-way not maintained by the Department of
206 Transportation. The governing body may also accept amended proffers once the public hearing has
207 begun if the amended proffers do not materially affect the overall proposal. Once proffered and accepted
208 as part of an amendment to the zoning ordinance, such conditions shall continue in effect until a
209 subsequent amendment changes the zoning on the property covered by such conditions. However, such
210 conditions shall continue if the subsequent amendment is part of a comprehensive implementation of a
211 new or substantially revised zoning ordinance.
212 B. In the event proffered conditions include a requirement for the dedication of real property of
213 substantial value, or substantial cash payments for or construction of substantial public improvements,
214 the need for which is not generated solely by the rezoning itself, then no amendment to the zoning map
215 for the property subject to such conditions, nor the conditions themselves, nor any amendments to the
216 text of the zoning ordinance with respect to the zoning district applicable thereto initiated by the
217 governing body, which eliminate, or materially restrict, reduce, or modify the uses, the floor area ratio,
218 or the density of use permitted in the zoning district applicable to such property, shall be effective with
219 respect to such property unless there has been mistake, fraud, or a change in circumstances substantially
220 affecting the public health, safety, or welfare.
221 C. Any landowner who has prior to July 1, 1990, proffered the dedication of real property of
222 substantial value, or substantial cash payments for or construction of substantial public improvements,
223 the need for which is not generated solely by the rezoning itself, but who has not substantially
224 implemented such proffers prior to July 1, 1990, shall advise the local governing body by certified mail
225 prior to July 1, 1991, that he intends to proceed with the implementation of such proffers. Such notice
226 shall identify the property to be developed, the zoning district, and the proffers applicable thereto.
227 Thereafter, any landowner giving such notice shall have until July 1, 1995, substantially to implement
228 such proffers, or such later time as the governing body may allow. Thereafter, the landowner in good
229 faith shall diligently pursue the completion of the development of the property. Any landowner who
230 complies with the requirements of this subsection shall be entitled to the protection against action
231 initiated by the governing body affecting use, floor area ratio, and density set out in subsection B, unless
232 there has been mistake, fraud, or a change in circumstances substantially affecting the public health,
233 safety, or welfare, but any landowner failing to comply with the requirements of this subdivision shall
234 acquire no rights pursuant to this section.
235 D. Subsections B and C of this section shall be effective prospectively only, and not retroactively,
236 and shall not apply to any zoning ordinance text amendments which may have been enacted prior to
237 March 10, 1990. Nothing contained herein shall be construed to affect any litigation pending prior to
238 July 1, 1990, or any such litigation nonsuited and thereafter refiled.
239 E. Nothing in this section shall be construed to affect or impair the authority of a governing body to
240 (i) accept proffered conditions which include provisions for timing or phasing of dedications, payments,
241 or improvements; or (ii) accept or impose valid conditions pursuant to provision 3 of § 15.2-2286,
242 provision 5 of § 15.2-2242, or other provision of law.
243 F. In addition to the powers granted by the preceding subsections, a zoning ordinance may include
244 reasonable regulations to implement, in whole or in part, the provisions of §§ 15.2-2296 through
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245 15.2-2302.
246 G. A voluntary proffer of conditions as part of a rezoning or amendment to a zoning map for
247 residential development or the residential portion of any mixed-use development made on or after July
248 1, 2009, shall be limited to reasonable (i) non-cash proffers for on-site conditions for the new
249 development; (ii) non-cash, off-site proffers for a public facility that is not the subject of a public
250 facilities improvements plan pursuant to § 15.2-2321, or any other proffered condition that is
251 necessitated by and attributable to the new development, as a condition for rezoning for residential
252 development or the residential portion of any mixed-use development; and (iii) conditions to implement
253 incentive zoning as defined in § 15.2-2201. As used in this section "on-site" means within the property
254 that is the subject of the rezoning petition.
255 H. Notwithstanding any other provision of law, no locality shall, on or after July 1, 2009, accept the
256 dedication of cash as a proffered condition for rezoning for residential development or the residential
257 portion of any mixed-use development.
258 I. Prior to July 1, 2009, an applicant may proffer, and a locality may accept, cash payments in
259 accordance with existing law, but any such proffer shall provide for the adjustment of such cash
260 payments following the locality's adoption of impact fees pursuant to Article 8 (§ 15.2-2317 et seq.) of
261 Chapter 22. Any locality adopting such impact fees shall also provide for their application to any
262 by-right development for which no preliminary subdivision plat or site plan had been filed as of
263 February 1, 2008.
264 § 15.2-2303.1. Development agreements in certain counties.
265 A. In order to promote the public health, safety and welfare and to encourage economic development
266 consistent with careful planning, New Kent County may include in its zoning ordinance provisions for
267 the governing body to enter into binding development agreements with any persons owning legal or
268 equitable interests in real property in the county if the property to be developed contains at least one
269 thousand acres.
270 B. Any such agreements shall be for the purpose of stimulating and facilitating economic growth in
271 the county; shall not be inconsistent with the comprehensive plan at the time of the agreement's
272 adoption, except as may have been authorized by existing zoning ordinances; and shall not authorize any
273 use or condition inconsistent with the zoning ordinance or other ordinances in effect at the time the
274 agreement is made, except as may be authorized by a variance, special exception or similar
275 authorization. The agreement shall be authorized by ordinance, shall be for a term not to exceed fifteen
276 years, and may be renewed by mutual agreement of the parties for successive terms of not more than
277 ten years each. It may provide, among other things, for uses; the density or intensity of uses; the
278 maximum height, size, setback and/or location of buildings; the number of parking spaces required; the
279 location of streets and other public improvements; the measures required to control stormwater; the
280 phasing or timing of construction or development; or any other land use matters. It may authorize the
281 property owner to transfer to the county land, public improvements, money or anything of value to
282 further the purposes of the agreement or other public purposes set forth in the county's comprehensive
283 plan, but not as a condition to obtaining any permitted use or zoning. The development agreement shall
284 not run with the land except to the extent provided therein, and the agreement may be amended or
285 canceled in whole or in part by the mutual consent of the parties thereto or their successors in interest
286 and assigns.
287 C. If, pursuant to the agreement, a property owner who is a party thereto and is not in breach
288 thereof, (i) dedicates or is required to dedicate real property to the county, the Commonwealth or any
289 other political subdivision or to the federal government or any agency thereof, (ii) makes or is required
290 to make cash payments to the county, the Commonwealth or any other political subdivision or to the
291 federal government or any agency thereof, or (iii) makes or is required to make public improvements for
292 the county, the Commonwealth or any other political subdivision or for the federal government or any
293 agency thereof, such dedication, payment or construction therefor shall vest the property owner's rights
294 under the agreement. If a property owner's rights have vested, neither any amendment to the zoning map
295 for the subject property nor any amendment to the text of the zoning ordinance with respect to the
296 zoning district applicable to the property which eliminates or restricts, reduces, or modifies the use; the
297 density or intensity of uses; the maximum height, size, setback or location of buildings; the number of
298 parking spaces required; the location of streets and other public improvements; the measures required to
299 control stormwater; the phasing or timing of construction or development; or any other land use or other
300 matters provided for in such agreement shall be effective with respect to such property during the term
301 of the agreement unless there has been a mistake, fraud or change in circumstances substantially
302 affecting the public health, safety or welfare.
303 D. Nothing in this section shall be construed to preclude, limit or alter the vesting of rights in
304 accordance with existing law; authorize the impairment of such rights; or invalidate any similar
305 agreements entered into pursuant to existing law.
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306 E. The provisions of this section authorizing cash payments shall not apply to the residential portion
307 of any development agreement entered into after July 1, 2009.
308 Article 8.
309 RoadPublic Facility Impact Fees.
310 § 15.2-2317. Applicability of article.
311 This article shall apply to any locality city, any county enumerated in § 15.2-4831 or 33.1-391.7, any
312 town within such county, any county that had the authority to accept proffers prior to July 1, 2009, and
313 to any county that has adopted zoning pursuant to Article 7 (§ 15.2-2280 et seq.) of Chapter 22 of Title
314 15.2 and that (i) has a population of at least 20,000 and has a population growth rate of at least
315 5%percent or (ii) has population growth of 15% or more, and to any town within such county. For the
316 purposes of this section, population growth shall be the difference in population from the next-to-latest
317 to the latest decennial census year, based on population reported by the United States Bureau of the
318 Census.
319 § 15.2-2318. Definitions.
320 As used in this article, unless the context requires a different meaning:
321 "Cost" includes, in addition to means the actual charges to be paid by or on behalf of the locality
322 for: (i) all labor, materials, machinery and equipment for construction, (i)(ii) the acquisition of land,
323 rights-of-way, property rights, easements and interests, including the costs of moving or relocating
324 utilities, (ii)(iii) demolition or removal of any structure on land so acquired, including acquisition of land
325 to which such structure may be moved, (iii)(iv) survey, engineering, consulting, and architectural
326 expenses, (iv)(v) legal, administrative, and other related expenses, and (v)(vi) interest charges and other
327 financing costs if impact fees are used for the payment of principal and interest on bonds, notes or other
328 obligations issued by the locality to finance the road improvement public facility improvements.
329 "Impact fee" means a charge or assessment imposed against new development in order to generate
330 revenue to fund or recover the costs of reasonable road public facility improvements benefiting
331 necessitated by and attributable to providing public facilities to the new development. Impact fees may
332 not be assessed and imposed for road public facilities repair, operation and maintenance, nor to meet
333 demand which existed prior to the new development.
334 "Impact fee service area" means an a geographic area designated within by an ordinance on the
335 zoning map of a locality and reflected on the comprehensive plan of a such locality having, which has
336 clearly defined boundaries and clearly related traffic public facility needs that have a rational and
337 reasonable relationship to projected new development and within which development is to be subject to
338 the assessment of impact fees.
339 "New development" means any new construction or building expansion that (i) for residential
340 development, results in one or more additional residential dwelling units or (ii) for non-residential
341 development, results in an increase of gross square footage.
342 "On-site" means within the boundaries of the property to be developed.
343 "Public facilities" means public roads, public safety facilities, or public school facilities.
344 "Public facility improvement" means public road improvement, public safety facility improvement, or
345 public school facility improvement.
346 "RoadPublic road improvement" includesmeans (i) construction of new roads or; (ii) improvement or
347 expansion of existing roads and related appurtenances as required by applicable standards of the Virginia
348 Department of Transportation, or the applicable standards of a locality with road maintenance
349 responsibilities; and (iii) construction, improvement, or expansion of all buildings, structures, parking,
350 and other facilities related to transit, to meet increased demand necessitated by and attributable to new
351 development. Road improvements do not include on-site construction of roads which a developer may
352 be required to provide pursuant to §§ 15.2-2241 through 15.2-2245.
353 "Public safety facility improvement" means construction of new law-enforcement, fire, emergency
354 medical, and rescue facilities or expansion of existing public safety facilities, to include all buildings,
355 structures, parking, and other costs related thereto, to meet demand necessitated by and attributable to
356 new development within a designated impact fee service area.
357 "Public school facility improvement" means construction of new primary and secondary public
358 schools or expansion of existing primary and secondary public schools, to include all buildings,
359 structures, parking, and other costs related thereto, to meet demand necessitated by and attributable to
360 new development within the designated impact fee service area.
361 § 15.2-2319. Authority to assess and impose impact fees.
362 A. Any applicable locality may, by ordinance pursuant to the procedures and requirements of this
363 article, assess and impose impact fees on new residential, commercial, and industrial development to
364 pay all or a part of the cost of reasonable road public facility improvements that benefit are necessitated
365 by and attributable to the new development.
366 B. Prior to the adoption of the ordinance, a locality shall establish an impact fee advisory committee.
367 The committee shall be composed of not less than five nor more than ten members appointed by the
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368 governing body of the locality and at least forty percent of the membership shall be representatives from
369 the development, building construction, or real estate industries who have been actively engaged in
370 development, construction, or real estate for the past five years. The planning commission or other
371 existing committee that meets the membership requirements may serve as the impact fee advisory
372 committee. The committee shall serve in an advisory capacity to assist and advise the governing body of
373 the locality with regard to the preparation of the ordinance. No action of the committee shall be
374 considered a necessary prerequisite for any action taken by the locality in regard to the adoption of an
375 ordinance.
376 C. A locality shall exempt commercial and industrial development from the imposition of public
377 school facility impact fees. A locality may reduce or waive any impact fee for all or part of an
378 industrial development if the project is projected to create significant economic development and
379 employment growth in the impact fee service area.
380 D. A locality may reduce or waive any impact fee authorized by this article in urban development
381 areas established pursuant to § 15.2-2223.1.
382 E. No locality shall impose any impact fee authorized by this article on any unitsubject to an
383 affordable dwelling unit program established pursuant to § 15.2-735.2, 15.2-2304, or 15.2-2305; on any
384 rental housing that qualifies for federal low-income tax credit; or on any housing that qualifies as
385 affordable within a locality under the guidelines included in the definition of affordable housing in
386 § 15.2-2201.
387 F. A locality may exempt from impact fees any property that, once developed, will be exempt from
388 real property taxes, if the locality determines that the property's use will not contribute significantly to
389 the use of the public facilities of the locality.
390 § 15.2-2320. Impact fee service areas to be established.
391 A. The locality shall delineate by ordinance on the zoning map one or more impact fee service areas
392 within its comprehensive plan; however, no locality shall designate the entire locality as a single impact
393 fee service area.
394 B. Prior to establishing any impact fee service area, the locality shall provide written notice to all
395 owners of unimproved property located within the impact fee service area in a manner consistent with
396 the requirements of subsection B of § 15.2-2204.
397 C. Impact fees collected from new development within an impact fee service area shall be expended
398 only for road public facility improvements benefiting that impact fee service area. An impact fee service
399 area may encompass more than one road public facility improvement project. A locality may exclude
400 urban development areas designated pursuant to § 15.2-2223.1 from impact fee service areas.
401 § 15.2-2321. Adoption of public road, public school facilities, and public safety facility improvements
402 program.
403 A. Prior to adopting a system of impact fees, the locality shall conduct an assessment of road public
404 facility improvement needs benefiting an impact fee service area and shall adopt a public road,
405 improvements plan public school facility, or public safety facility improvements plans for the area
406 showing the new roads public facilities proposed to be constructed and the existing roads public
407 facilities to be improved or expanded and the schedule for undertaking such construction, improvement
408 or expansion. The road public facility improvements plan plans shall be adopted as an amendment
409 amendments to the required comprehensive plan and shall be incorporated into the capital improvements
410 program or, in the case of the counties where. Where applicable, the road improvement plan shall be
411 incorporated into the six-year plan for secondary road construction pursuant to § 33.1-70.01.
412 B. The locality shall adopt the road public facility improvements plan plans after holding a duly
413 advertised public hearing. The public hearing notice shall identify the impact fee service area or areas to
414 be designated, and shall include a summary of the needs assessment and the assumptions upon which
415 the assessment is based, the proposed amount of the impact fee, and information as to how a copy of
416 the complete study may be examined. A copy of the complete study shall be available for public
417 inspection and copying at reasonable times least 30 days prior to the public hearing.
418 C. The locality at a minimum shall include the following items in assessing road public facility
419 improvement needs and preparing a road public facility improvements plan plans:
420 1. An analysis of the existing capacity, current usage and existing commitments to future usage of
421 existing roads public facilities, as indicated by (i) both current and projected service levels, (ii) current
422 valid building permits outstanding, and (iii) approved and pending site plans and subdivision plats, and
423 (iv) approved conditional zonings, special exceptions, and special use permits. If the current usage and
424 commitments exceed the existing capacity of the roads public facilities, the locality also shall determine
425 the costs of improving the roads public facilities to meet the demand and shall identify funding for such
426 costs from sources other than impact fees. If the projected service levels exceed current service levels
427 for the impact fee service area, the locality shall determine the costs of increasing the current service
428 levels to the projected levels in the absence of new development and shall identify funding for such costs
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429 from sources other than impact fees. The analysis shall include any off-site road public facility
430 improvements, or cash payments for road public facility improvements accepted by the locality and shall
431 include a plan to fund the current usages and commitments that exceed the existing capacity of the roads
432 public facilities.
433 2. The projected need for and costs of construction of new roads or improvement public facilities or
434 expansion of existing roads public facilities necessitated by and attributable in whole or in part to
435 projected new development. RoadPublic facility improvement needs shall be projected for the impact fee
436 service area when fully developed in accord with the comprehensive plan and, if full development is
437 projected to occur more than 20 years in the future, at the end of a 20-year period. The assumptions
438 with regard to land uses, densities, intensities, and population upon which road public facility
439 improvement projections are based shall be presented.
440 3. An assessment of (i) such future revenues as shall be generated by the new development towards
441 public facilities improvement within the impact fee service area and (ii) such funds as have been
442 committed from the federal, state, or local government specifically to provide or pay for the public
443 facilities for which the impact fees are to be imposed. The locality also shall consider the extent to
444 which (a) other developments have already contributed to the cost of existing public roads, public
445 school facilities, and public safety facilities, which will benefit new development, (b) new development
446 will contribute to the cost of existing public roads, public school facilities, and public safety facilities,
447 and (c) new development will contribute to the cost of public road, public school facilities, and public
448 safety facilities improvements in the future other than through impact fees, including any special taxing
449 districts, special assessments, or community development authorities.
450 34. The total number of new public facility service units projected for the impact fee service area
451 when fully developed and, if full development is projected to occur more than 20 years in the future, at
452 the end of a 20-year period. As used in this section, a service unit is a standardized measure of use or
453 generation attributable to an individual unit of new development. The locality shall develop a table or
454 method for attributing service units to various types of development and land use, including but not
455 limited to residential, commercial, and industrial uses.
456 D. A road "service unit" is a standardized measure of traffic use or generation. The locality shall
457 develop a table or method for attributing service units to various types of development and land use,
458 including but not limited to residential, commercial and industrial uses. The table and its costs shall be
459 established by the locality based upon the ITE manual (published by the Institute of Transportation
460 Engineers) or locally conducted trip generation studies, and consistent with the traffic analysis standards
461 adopted pursuant to § 15.2-2222.1.
462 E. A public school facility "service unit" is the estimated average number of elementary, middle, and
463 high school pupils generated by each type (single-family detached, single-family attached, and
464 multifamily) of dwelling unit on a localitywide basis.
465 The need for new or expanded public school facilities within an impact fee service area shall be
466 established by determining (i) the appropriate enrollment-to-capacity levels for elementary, middle, and
467 high schools, (ii) the current available capacity of the existing elementary, middle, and high schools,
468 (iii) the impact of a new development, on a service unit basis, on the capacity of existing elementary,
469 middle, and high schools, and (iv) the elementary, middle, and high schools necessary to meet the
470 projected increase in demand necessitated by and directly attributable to new residential development
471 within the impact fee service area.
472 The enrollment-to-capacity level for each elementary, middle, and high school established within an
473 impact fee service area shall be consistent with existing enrollment-to-capacity levels and the
474 enrollment-to-capacity level established for the locality as a whole. If the projected
475 enrollment-to-capacity levels provide a greater level of service than existing enrollment-to-capacity
476 levels for the impact fee service area, the locality shall determine the costs of adjusting the existing
477 levels to the projected levels in the absence of new development and shall identify funding for such costs
478 from sources other than impact fees.
479 The locality shall determine the individual public school facility service unit cost within an impact
480 fee service area by dividing the total site cost and facility cost by the student capacity of each public
481 school facility necessitated by and directly attributable to a new residential development. The calculation
482 shall include a credit for each service unit for each type of dwelling unit equal to the pro rata share of
483 total dollars received from the state for public school facility construction or expansion and a credit for
484 the percentage of annual real estate tax paid by the owner to the locality that the locality dedicates to
485 public school facilities capital improvements and public school facility debt service for each of the next
486 20 years after a certificate of occupancy has been issued.
487 F. The locality shall determine the individual public safety facility service unit cost within an impact
488 fee service area by (i) determining the percentages of calls for public safety service made from
489 residential units and from nonresidential properties; (ii) determining the costs of projected public safety
490 facilities attributable to residential units and to nonresidential units by multiplying the total costs by
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491 such percentages; and (iii) dividing the percentage costs by the number of residential units and by the
492 total nonresidential building square feet.
493 § 15.2-2322. Adoption of impact fee and schedule.
494 After adoption of a road public facility improvement program programs, the locality may adopt an
495 ordinance establishing a system of impact fees to fund or recapture all or any part of the cost of
496 providing reasonable road public facility improvements benefiting necessitated by and attributable to
497 new development in the designated impact fee service area as calculated pursuant to subsection C of
498 § 15.2-2321. The ordinance shall set forth the schedule of impact fees. The public road, public school,
499 or public safety facility impact fees to be imposed shall be determined by adding the unit cost for public
500 roads, public school facilities, or public safety facilities to establish a public facilities unit cost.
501 § 15.2-2323. Impact fees assessed and imposed on non-residential development.
502 A. Impact fees may be assessed and imposed on all new non-residential development except those
503 site plans recorded prior to July 1, 2008. The amount of impact fees to be imposed assessed on a
504 specific development or subdivision shall be determined before or at the time of the final approval of
505 the site plan or subdivision is approved. The ordinance shall specify that the impact fee assessed on the
506 individual unit of development is to be collected at the time of the issuance of a building permit for that
507 unit. The ordinance shall provide that fees (i) may be paid in lump sum or (ii) be paid on installment at
508 a reasonable rate of interest for a fixed number of years. The locality by ordinance may provide for
509 negotiated agreements with the owner of the property as to the time and method of paying the impact
510 fees.
511 The maximum impact fee to be imposed shall be determined (i) by dividing projected road
512 improvement costs in the impact fee service area when fully developed by the number of projected
513 service units when fully developed, or (ii) for a reasonable period of time, but not less than ten years,
514 by dividing the projected costs necessitated by development in the next ten years by the service units
515 projected to be created in the next ten years.
516 The ordinance shall provide for appeals from administrative determinations, regarding the impact fees
517 to be imposed, to the governing body or such other body as designated in the ordinance, and thereafter
518 to the circuit court for the locality. The ordinance may provide for the resolution of disputes over an
519 impact fee by arbitration or otherwise.
520 B. Subject to the provisions of this subsection, the maximum impact fee assessed on non-residential
521 development shall be as follows:
522 1. In the localities enumerated in § 15.2-4831 and subject to this article pursuant to § 15.2-2317, the
523 maximum impact fee for public facility improvements shall be as follows:
524 a. For office use, $3/gross square foot;
525 b. For retail use, $4/gross square foot;
526 c. For industrial use, $2/gross square foot;
527 d. For hotel use, $1,000/room, plus $3/gross square foot for all other public space such as
528 restaurants and meeting areas.
529 2. In all other localities subject to this article pursuant to § 15.2-2317, the maximum impact fee for
530 public facility improvements shall be as follows:
531 a. For office use, $3/gross square foot;
532 b. For retail use, $4/gross square foot;
533 c. For industrial use, $2/gross square foot;
534 d. For hotel use, $1,000/room, plus $3/gross square foot for all other public space such as
535 restaurants and meeting areas.
536 The sum total of public facility impact fees shall not exceed the maximum amounts enumerated in
537 this subsection; provided, however, that beginning July 1, 2009, the locality may adjust the maximum
538 impact fee by (i) a percentage not greater than the annual rate of inflation, as calculated by referring to
539 the Consumer Price Index for all urban consumers (CPI-U), 1982-1984=100 (not seasonally adjusted)
540 as reported by the United States Department of Labor, Bureau of Labor Statistics or the Marshall and
541 Swift Building Cost Index, or (ii) one and one-half percent, whichever is lower.
542 § 15.2-2323.1. Impact fees assessed and imposed on residential development.
543 A. Impact fees may be assessed and imposed on all new residential development or subdivisions
544 except those subdivisions and site plans recorded on or after July 1, 2003, but prior to July 1, 2008.
545 The amount of impact fees to be assessed on a specific new development or subdivision shall be
546 determined at the time of the final approval of the subdivision, or, for a new development or subdivision
547 recorded prior to July 1, 2003, at the time of the issuance of a building permit for that subdivision. For
548 new development to be constructed in more than one phase, the amount of impact fees to be assessed
549 shall be determined for each phase of development at the time of the final approval of each phase of the
550 subdivision. The ordinance shall specify that the impact fee assessed on the individual unit of
551 development is to be collected at the time of the issuance of a building permit for that unit. The

S
E
N
A
T
E

S
U
B
S
T
I
T
U
T
E

SB
768S2



SB768S2 10 of 11

552 ordinance shall provide for appeals from administrative determinations, regarding the impact fees to be
553 imposed, to the governing body or such other body as designated in the ordinance, and thereafter to the
554 circuit court for the locality. The ordinance may provide for the resolution of disputes over an impact
555 fee by arbitration or otherwise.
556 B. Subject to the provisions of this subsection, the maximum impact fee assessed on residential
557 development prior to July 1, 2012, shall be as follows:
558 1. In the localities enumerated in § 15.2-4831 and subject to this article pursuant to § 15.2-2317, the
559 maximum impact fee for public facility improvements shall be $12,500 per single-family detached
560 dwelling unit, two-thirds of such maximum per single-family attached dwelling unit, and one-half of such
561 maximum per multifamily dwelling unit.
562 2. In all other localities subject to this article pursuant to § 15.2-2317, the maximum impact fee for
563 public facility improvements shall be $7,500 per single-family detached dwelling unit, two-thirds of such
564 maximum per single-family attached dwelling unit, and one-half of such maximum per multifamily
565 dwelling unit.
566 The sum total of public facility impact fees assessed prior to July 1, 2012, shall not exceed the
567 maximum amounts enumerated in this subsection; provided, however, that beginning July 1, 2009, and
568 until July 1, 2012, the locality may adjust the maximum impact fee by (i) a percentage not greater than
569 the annual rate of inflation, as calculated by referring to the Consumer Price Index for all urban
570 consumers (CPI-U), 1982-1984=100 (not seasonally adjusted) as reported by the United States
571 Department of Labor, Bureau of Labor Statistics or the Marshall and Swift Building Cost Index, or (ii)
572 one and one-half percent, whichever is lower.
573 C. On and after July 1, 2012, the maximum impact fee assessed and imposed by a locality on
574 residential development shall not exceed two percent of the average sale price of newly constructed
575 homes in that locality for the previous calendar year, as calculated and reported by the Weldon Cooper
576 Center for Public Service of the University of Virginia.
577 § 15.2-2324. Credits against impact fee.
578 The market value of any land dedication, cash contribution or construction from provided by the
579 developer for off-site all on-site (i) public school facility improvements, (ii) public safety facility
580 improvements, and (iii) public road or other transportation improvements designated on any local, state
581 or federal transportation plan including the locality's capital improvements program, the locality's
582 comprehensive plan, the locality's six-year improvement plan, the six-year improvement plan of the
583 Virginia Department of Transportation or transportation plan of a regional transportation authority
584 benefiting the impact fee service area shall be treated as a credit against the impact fees imposed on the
585 developer's project. The locality shall treat as a credit against the impact fee imposed upon a new
586 development any off-site transportation public facility improvement, land dedication, cash contribution, or
587 construction, whether it is a condition of a rezoning or otherwise committed to the localityprovided by
588 the developer. The locality may by ordinance provide for credits for approved on-site transportation
589 improvements in excess of those required by the development.Market value shall be determined at the
590 time of dedication, contribution, or construction.
591 The locality also shall calculate and credit against impact fees the extent to which (i) other
592 developments have already contributed to the cost of existing roads which will benefit the development,
593 (ii) new development will contribute to the cost of existing roads, and (iii) new development will
594 contribute to the cost of road improvements in the future other than through impact fees, including any
595 special taxing districts, special assessments, or community development authorities.
596 § 15.2-2325. Updating plan and amending impact fee.
597 The locality shall update the needs assessment and the assumptions and projections at least once
598 every two five years. The road public facility improvement plan shall be updated at least every two five
599 years to reflect current assumptions and projections. The impact fee schedule may be amended to reflect
600 any substantial changes in such assumptions and projections. Any impact fees not yet paid shall be
601 assessed at the updated rate.
602 § 15.2-2326. Use of proceeds.
603 A. A separateSeparate public road, public school facility, and public safety facility improvement
604 account accounts shall be established for the each impact fee service area established by the locality,
605 and all funds collected through impact fees shall be deposited in the such separate interest-bearing
606 account accounts. Interest earned on deposits shall become funds of the account. The expenditure of
607 funds from the account accounts shall be only for public road, public school facility, and public safety
608 facility improvements benefiting the impact fee service area as set out in the road public facility
609 improvement plan for the impact fee service area. The expenditure of funds from the public school
610 facility accounts shall be only for public school facility improvements benefiting the impact fee service
611 area or any school district whose boundaries are within or adjacent to the impact fee service area. The
612 governing body of any county that has adopted an ordinance pursuant to § 15.2-2322 may enter into
613 one or more agreements with the governing body of any town within such county that has also adopted
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614 an ordinance pursuant to § 15.2-2322 to provide for the transfer or sharing of revenues from impact
615 fees for public facility improvements consistent with this section. Any funds collected through impact fees
616 may be used by a locality to meet matching requirements for any state or federal funding.
617 B. The governing body of any locality imposing impact fees pursuant to the authority granted under
618 this article shall within three months of the close of each fiscal year, beginning in fiscal year 2009 and
619 for each fiscal year thereafter, report to the Commission on Local Government the following information
620 for public road, public school facility, and public safety facility improvements for the preceding fiscal
621 year:
622 1. The aggregate dollar amount of impact fees collected by the locality in each impact fee service
623 area and for each improvement category;
624 2. The aggregate dollar amount expended in the impact fee service area in each improvement
625 category;
626 3. The total dollar amount of impact fees collected and expended by the locality in each impact fee
627 service area for all years to date; and
628 4. The total dollar amount expended by the locality to increase capacity to meet existing
629 commitments or increase existing service levels pursuant to § 15.2-2321.1 as well as the funding sources
630 and the amounts from each source.
631 C. The governing body of any locality eligible to collect impact fees pursuant to authority granted
632 under this article but that did not collect any impact fees during the preceding fiscal year shall within
633 three months of the close of each fiscal year, beginning in 2009 and for each fiscal year thereafter, so
634 notify the Commission on Local Government.
635 D. The Commission on Local Government shall by November 30, 2009, and by November 30 of each
636 fiscal year thereafter, prepare and make available to the public and the chairmen of the Senate Local
637 Government Committee and the House Counties, Cities and Towns Committee an annual report
638 containing the information made available to it pursuant to subsections B and C.
639 § 15.2-2327. Refund of impact fees.
640 The locality shall refund any impact fee or portion thereof for which construction of a public facility
641 improvement project is not completed has not commenced within a reasonable period of time, not to
642 exceed fifteen years. In the event that road impact fees are not committed to road improvements
643 benefiting the impact fee service area within seven years from the date of collection, the locality may
644 commit any such impact fees to the secondary or urban system construction program of that locality for
645 road improvements that benefit the impact fee service area.
646 Upon completion of a public facility improvement project, the locality shall recalculate the impact fee
647 based on the actual cost of the improvement. It shall refund the difference if the impact fee paid exceeds
648 actual cost by more than fifteen percent. Refunds shall be made to the record owner of the property at
649 the time the refund is made.
650 2. That the provisions of this act shall not impair any proffer or proffered condition amendment
651 accepted by a locality, nor any agreement entered into under § 15.2-2303.1 of the Code of Virginia,
652 pursuant to authority granted prior the effective date of this Act.
653 3. That the provisions of this act amending §§ 15.2-2297, 15.2-2298, 15.2-2303, and 15.2-2303.1 of
654 the Code of Virginia shall not apply to any urban development area created prior to July 1, 2009,
655 pursuant to § 15.2-2223.1 of the Code of Virginia by any county having the urban county executive
656 form of government.
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