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An Act to amend and reenact 88 2.2-4001, 2.2-4003, 2.2-4006, 2.2-4007, 2.2-4007.1, 2.2-4009, 2.2-4011,
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32.1-325, 35.1-14, 59.1-153, 62.1-44.15, 62.1-246, and 63.2-217 of the Code of Virginia and to
amend the Code of Virginia by adding sections numbered 2.2-4007.01 through 2.2-4007.07, relating
to the Administrative Process Act.

[S1139]
Approved

Be it enacted by the General Assembly of Virginia:

1. That 88§ 2.2-4001, 2.2-4003, 2.2-4006, 2.2-4007, 2.2-4007.1, 2.2-4009, 2.2-4011, 2.2-4012,
2.2-4012.1, 2.2-4013, 2.2-4014, 2.2-4015, 2.2-4027, 2.2-4031, 3.1-398, 28.2-1507, 32.1-325, 35.1-14,
59.1-153, 62.1-44.15, 62.1-246, and 63.2-217 of the Code of Virginia are amended and reenacted
and that the Code of Virginia is amended by adding sections numbered 2.2-4007.01 through
2.2-4007.07 as follows:

§ 2.2-4001. Definitions.

As used in this chapter, unless the context requires a different meaning:

"Agency" means any authority, instrumentality, officer, board or other unit of the state government
empowered by the basic laws to make regulations or decide cases.

"Agency action" means either an agency's regulation or case decision or both, any violation,
compliance, or noncompliance with which could be a basis for the imposition of injunctive orders, penal
or civil sanctions of any kind, or the grant or denial of relief or of a license, right, or benefit by any
agency or court.

"Basic law" or "basic laws' means provisions of the Congtitution and statutes of the Commonwealth
authorizing an agency to make regulations or decide cases or containing procedural requirements
therefor.

"Case' or "case decision” means any agency proceeding or determination that, under laws or
regulations at the time, a named party as a matter of past or present fact, or of threatened or
contemplated private action, either is, is not, or may or may not be (i) in violation of such law or
regulation or (ii) in compliance with any existing requirement for obtaining or retaining a license or
other right or benefit.

"Guidance document” means any document developed by a state agency or staff that provides
information or guidance of genera applicability to the staff or public to interpret or implement statutes
or the agency's rules or regulations, excluding agency minutes or documents that pertain only to the
internal management of agencies. Nothing in this definition shall be construed or interpreted to expand
the identification or release of any document otherwise protected by law.

"Hearing" means agency processes other than those informational or factual inquiries of an informal
nature provided in 88 2:2-4007 2.2-4007.01 and 2.2-4019 and includes only (i) opportunity for private
parties to submit factual proofs in formal proceedings as provided in § 2.2-4009 in connection with the
making of regulations or (ii) a similar right of private parties or requirement of public agencies as
provided in 8§ 2.2-4020 in connection with case decisions.

"Hearing officer" means an attorney selected from a list maintained by the Executive Secretary of the
Supreme Court in accordance with § 2.2-4024.

"Public assistance and social services programs' means those programs specified in § 63.2-100.

"Rule" or "regulation” means any statement of genera application, having the force of law, affecting
the rights or conduct of any person, adopted by an agency in accordance with the authority conferred on
it by applicable basic laws.

"Subordinate” means (i) one or more but less than a quorum of the members of a board constituting
an agency, (ii) one or more of its staff members or employees, or (iii) any other person or persons
designated by the agency to act in its behalf.

§2.2-4003. Venue.

Unless the parties otherwise agree; i In all proceedings under 88 2.2-4019; or 2.2-4020 er
8 224026 the venue for agency or court proceedings shall be in the city or county where the
administrative agency maintains its principal office or as the parties may otherwise agree as specified i
subdivision 1 of §-8:01-261. In all proceedings under § 2.2-4026, venue shall be as specified in
subdivision 1 of § 8.01-261.

§ 2.2-4006. Exemptions from requirements of this article.
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A. The following agency actions otherwise subject to this chapter and § 2.2-4103 of the Virginia
Register Act shall be exempted from the operation of this article:

1. Agency orders or regulations fixing rates or prices.

2. Regulations that establish or prescribe agency organization, internal practice or procedures,
including delegations of authority.

3. Regulations that consist only of changes in style or form or corrections of technical errors. Each
promulgating agency shall review all references to sections of the Code of Virginia within their
regulations each time a new supplement or replacement volume to the Code of Virginia is published to
ensure the accuracy of each section or section subdivision identification listed.

4. Regulations that are:

a. Necessary to conform to changes in Virginia statutory law or the appropriation act where no
agency discretion is involved;

b. Required by order of any state or federal court of competent jurisdiction where no agency
discretion is involved; or

¢. Necessary to meet the requirements of federal law or regulations, provided such regulations do not
differ materially from those required by federal law or regulation, and the Registrar has so determined in
writing. Notice of the proposed adoption of these regulations and the Registrar's determination shall be
published in the Virginia Register not less than 30 days prior to the effective date of the regulation.

5. Preliminary program permit fees of the Department of Environmental Quality assessed pursuant to
subsection C of §10.1-1322.2.

6. Regulations of the Pesticide Control Board adopted pursuant to subsection B of § 3.1-249.51 or
clause (v) or (vi) of subsection C of § 3.1-249.53 after having been considered at two or more Board
meetings and one public hearing.

7. Regulations of the regulatory boards served by (i) the Department of Labor and Industry pursuant
to Title 40.1 and (ii) the Department of Professional and Occupational Regulation or the Department of
Health Professions pursuant to Title 54.1 that are limited to reducing fees charged to regulants and
applicants.

8. The development and issuance of procedura policy relating to risk-based mine inspections by the
Department of Mines, Minerals and Energy authorized pursuant to 88 45.1-161.82 and 45.1-161.292:55.

9. Genera permits issued by the (a) State Air Pollution Control Board pursuant to Chapter 13
(8 10.1-1300 et seq.) of Title 10.1 or (b) State Water Control Board pursuant to the State Water Control
Law (8 62.1-44.2 et seq.), Chapter 24 (8§ 62.1-242 et seq.) of Title 62.1 and Chapter 25 (8 62.1-254 et
seg.) of Title 62.1, (c) Virginia Soil and Water Conservation Board pursuant to the Virginia Stormwater
Management Act (8 10.1-603.1 et seq.) of Title 10.1, and (d) the development and issuance of general
wetlands permits by the Marine Resources Commission pursuant to subsection B of § 28.2-1307, if the
respective Board or Commission (i) provides a Notice of Intended Regulatory Action in conformance
with the provisions of sdbsection B of §2.2-4007 § 2.2-4007.01, (ii) following the passage of 30 days
from the publication of the Notice of Intended Regulatory Action forms a technical advisory committee
composed of relevant stakeholders, including potentially affected citizens groups, to assist in the
development of the general permit, (iii) provides notice and receives oral and written comment as
provided in subsection F of §22-4007 § 2.2-4007.03, and (iv) conducts at least one public hearing on
the proposed general permit.

10. The development and issuance by the Board of Education of guidelines on constitutional rights
and restrictions relating to the recitation of the pledge of allegiance to the American flag in public
schools pursuant to § 22.1-202.

11. Regulations of the Board of the Virginia College Savings Plan adopted pursuant to § 23-38.77.

12. Regulations of the Marine Resources Commission.

13. Regulations adopted by the Board of Housing and Community Development pursuant to (i)
Statewide Fire Prevention Code (8§ 27-94 et seq.), (ii) the Industrialized Building Safety Law (8§ 36-70 et
seq.), (iii) the Uniform Statewide Building Code (8 36-97 et seq.), and (iv) § 36-98.3, provided the
Board (a) provides a Notice of Intended Regulatory Action in conformance with the provisions of
subsection B of §-2:2-4007 § 2.2-4007.01, (b) publishes the proposed regulation and provides an
opportunity for oral and written comments as provided in subsection F of 5-2.2-4007 § 2.2-4007.03, and
(c) conducts at least one public hearing as provided in 88 2.2-4009 and 36-100 prior to the publishing of
the proposed regulations. Notwithstanding the provisions of this subdivision, any regulations
promulgated by the Board shall remain subject to the provisions of subsection K of
§ 2.2-4007.06 concerning public petitions, and 88 2.2-4013 and 2.2-4014 concerning review by the
Governor and General Assembly.

14. Amendments to the list of drugs susceptible to counterfeiting adopted by the Board of Pharmacy
pursuant to subsection B of § 54.1-3307.

B. Whenever regulations are adopted under this section, the agency shall state as part thereof that it
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will receive, consider and respond to petitions by any interested person at any time with respect to
reconsideration or revision. The effective date of regulations adopted under this subsection shall be in
accordance with the provisions of § 2.2-4015, except in the case of emergency regulations, which shall
become effective as provided in subsection B of § 2.2-4012.

C. A regulation for which an exemption is claimed under this section or 8 2.2-4002, or 2.2-4011 and
that is placed before a board or commission for consideration shall be provided at least two days in
advance of the board or commission meeting to members of the public that request a copy of that
regulation. A copy of that regulation shall be made available to the public attending such meeting.

§ 2.2-4007. Notice and opportunity to comment.

A. Any person may petition an agency to request the agency to develop a new regulation or amend
an existing regulation. The petition shall state (i) the substance and purpose of the rulemaking that is
requested, including reference to any applicable Virginia Administrative Code sections, and (ii) reference
to the legal authority of the agency to take the action requested.

B. Within 14 days of receiving a petition, the agency shall send a notice identifying the petitioner,
the nature of the petitioner's request and the agency's plan for disposition of the petition to the Registrar
for publication in the Virginia Register of Regulations in accordance with the provisions of subsection B
of §2.2-4031.

C. A 21-day period for acceptance of written public comment on the petition shall be provided after
publication in the Virginia Register. The agency shall issue a written decision to grant or deny the
petitioner's request within 90 days following the close of the comment period. However, if the
rulemaking authority is vested in an entity that has not met within that 90-day period, the entity shall
issue a written decision no later than 14 days after it next meets. The written decision issued by the
agency shall include a statement of its reasons and shall be submitted to the Registrar for publication in
the Virginia Register of Regulations. Agency decisions to initiate or not initiate rulemaking in response
to petitions shall not be subject to judicial review.

B- I the case of all regulattons, except those regulations exempted by §-22-4002. 2.2-4006;
%q%mag%ey%mewdeme%ef%m%w%ham@m@

Action that describes the subject matter and intent of the planned regulation. At least 30 days
shall be provided for public comment after publication of the Notice of tntended Regulatory Action: An
agency shall not file proposed regulations with the Registrar until the public comment pertod on the
Naotice of Intended Regulatory Action has closed:

C. Agencies shall state i the Netice of Intended Regulatery Action whether they plan to held a
pubheheaﬂngentheprepe%dreguianenaﬁeruﬁpubhshed shall hold sdeh pubte hearngs

Fequ#edbyba&em#theageneystat%anﬂenttehetdapubneheanﬂgenthe
regulation 1 the Notice of Intended Regulatory Action; then H shall hold the publiec hearing: H the
agency states in s Netice of Intended Regulatory Action that it does net plan to held a hearing on the
proposed regulation; then no public hearing is required unless; prior to completion of the comment
p%edsp%medmmeNeHeeeHmmdedReguL&ewAenen@}mer&nmmmeageneymhew
a public hearing or (i) the ageney receives requests for a public hearing from at teast 25 persons:

D Pdblic participation guidelines for soliciting the input of interested parties in the formation and

d%#ega#aﬂens%bedwdepedadep@dmduﬂh%edbyeaehagmeypu@dammme
provisions of this chapter. The guidelines shall set out any methods for the identification and notification
of interested parties; and any specific means of seeking input from interested persons or groups that the
agency Hatends to use in addition to the Neotice of hntended Regulatory Action. Fhe guidelines shall set
out a general pelicy for the use of standing or ad hoc advisory panels and consultation with grodps and
dividuals registering aterest i werking with the ageney- Sueh poliey shall address the elreumstanees
m which the agency considers the pands or consultation approprate and Hatends to make wse of the
panels or consultation:

E. In formulating any regulation; including but not limited to those in public assistance and social
services programs; the agency porsuant 1o Hs puble participation guidelnes shall aHord rterested
persons an oppeortunity to submit data; views;, and arguments; either orally or in writing; to the ageney
or its specially designated suberdinate: However; the agenecy may begin drafting the propesed regulation
prior 10 or during any opportunities | provides to the public to submit comments:

l;l-ntheeaseefal-l,tegulanensr, those regulations exempted 8§ 2.2-4002, 2.2-4006,; or
2:2-4011; the and general notice of opportunity for oral or written submittals as to
that regutation shall be i the Virginia Register of Regulations in accordance with the
provisions of subsection B of §-22-4031 tn addition: the ageney mays i 1S diseretion; (5 publish the

subject newspaper
amaségday%mM%GtmelegdaepF%enbedmmeneneem&leh&lbmmd&Mmue&s
written submittals; and transcripts;, summaries or notations of oral presentations; as well as any agency
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action thereon; shall be matters of public record in the custody of the agency-

G#mageneyw@%@ehmgeapmpe%d#eguﬂmnb@emadepﬂngﬁasa%#eg%e&ﬁ
may choose to publish a revised propesed regutation provided the latter is subject to a public comment
period of at least 30 additional days and the ageney complies in all other respects with this section:

H-. Before delivering any proposed regulation under consideration to the Registrar as reguired h
subsection | the agency shall deliver a copy of that regulation to the Department of Planning and
Budg&maddmenmdetepmmmgmepubhabmeﬂ%meDepaﬁmemgiplannmgandBudgqm
coordination with the agency, shall; within 45 days, prepare an economic impact analysis of the
propesed regulation; as feHews:

L. Fhe economic impact analysis shall include; but need not be limited to; the projected number of
Wmmmmmmmmmwmmqwmmm
of businesses or other entities particularly affected by the regulation; the projected number of persons
mdempmymempesﬁe%mbeﬁ%mmempaaetmeﬁeguﬁmnmmeusemdmefpw&e

. and the projected costs to affected businesses, localities or entities to implement or comply
wmmwmmmmmmmm%qpm
funds to implement and comply with sueh regulation: and

2 H the regulation may have an adverse effect on small businesses; the economic Hmpact analysis
shall also include (1) an identification and estimate of the Aumber of small businesses subject to the

Fegalatlen(-u}t-heppe}eeted . recordkeeping, and other administrative costs required for small
businesses to comply  with Fegutemenmel-udmgthetypeefp@emenalsk%neempym
preparing required reports and other documents; (i) a statement of the probable effect of the regulation

enaf#eetedsmaubumq&esesand@%)ad&seﬂpnenef tess intrusive oF less costly dternative
m&hedsﬁ%hmngmepume%efmepegu%en%u%dmm%dmmm%h%me
same meaning as provided in subsection A of §2.2-4007.1.

Agencies shall provide the Department with such estimated fiscal impacts on localities and sources of
potentiadl funds: The Department may reguest the assistance of any other agency i preparing the
analysis. The Department shall deliver a copy of the andysis to the agency drafting the regulation;
which shall comment thereon as provided in sabsection | and a copy to the Registrar for publication
with the proposed regulation. No regulation shall be promulgated for consideration pursuant to
subsection | until the impact analysis has been received by the Registrar. For purposes of this section;
the term “locality; business; or entity particularly affected” means any locality; business; or entity that
bears any dentitied dispropertionate material Hpact that weulkd pet be expertenced by other tocahities;
businesses; or entities: The analysis shall represent the Department's best estimate for the purpeses of
public review and comment on the propesed regulation: The aceuracy of the estimate shall in ho way
aitect the validity of the regulation; nor shall any fatlure to comply with or otherwise fellow the

set forth in this subsection create any cause of action or provide standing for any person
under Article 5 (8- 2.2-4025 e seq.) of this chapter or otherwise to challenge the actions of the
hereunder of the actton of the ageney 1 adeptng the propesed regulation:

- Before promulgating any regulation under consideration; the ageney shall deliver a eopy of that

mtheRegm;artegahqw%asummaFyefmeFegu%enandasepaFateandeenelse
statement of (O the basis of the regulation; defined as the statutory autherity for promulgating the
W%m%@%%%%a%%%%%d
the statutory adthority to the specific regulation proposed; (i) the purpose of the regulation; defined as
mmmqmmmmmmqm%mmmmqmep%
health; safety or welfare; (i) the sdbstance of the regulation; defined as the identification and
explanation of the key provisions of the regulation that make changes to the eurrent status of the law;
{r) the tssues of the regulation; defined as the primary advantag&sanddmdvantag%ieﬂhepubheand
esapmeabteimmeageneyepthestateeimemem—ng new regulatory provisions; and () the
%mmmmmmwmmﬁmmw
pupsuanttesubseenenH-AnyeeenemmHmpaet included in the agency's response shall
represent the agency's best estimate for the purposes of public review and comment; but the accuracy of
the estimate shall in no way affect the validity of the regulation. Staff as designated by the Ceode
Commission shall review proposed regulation submission packages to ensure the reguirements of this
subsection are met prior to publication of the proposed regulation in the Register. The summany; the
statement of the basis; purpose; substance; and issues; the economic Hmpact analysis; and the agency's
response shall be published in the Virginia Register of Regulations; together with the netice of
opperttnity for ora o written submittals en the propesed

Jmemmmmmmmmwm
comply with the public comment regquirements of subsection F due to thme limitations tmposed by state
or federal laws or regulations for the adoption of such regulation; the Secretary of Hedlth and Human
Resources may shorten the time requirements of subsection F i in the Secretany's sole discretion; such
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time limitations reasonably preclude any advance published notice; he may waive the reguirements of
subsection E. However; the agency shall; as soon as practicable after the adoption of the regulation in a
manner consistent with the reguirements of subsection K publish neotice of the promulgation of the
@u%enmd#ie@meppeﬁunﬂyimpub%eemm%%e&%@eia&udba&smme&e@a%
determination shall be stated 1 the published notice:
K—#meqmemehmg&sw%hsubaamd%paaapemadewapmpesed%mmeume

that it is published as a proposed regulation to the time it is published as a final regulation; any person
may petition the agency within 30 days from the publication of the fina regulation to reguest an
opportunity for oral and written submittals on the changes to the regulation: H the ageney receives
requests from at least 25 persons for an oppertunity to submit oral and written comments on the changes
to the regulation; the agency shall (i) suspend the regulatory process for 30 days to solicit additional
public comment and (i) file netice of the additional 30-day public comment period with the Registrar of

. unless the agency determines that the changes made are minor or inconsequential in thewr
%pwplhe%mmemp%d#w%begmenmedaeefpubhe&mnefmem%emme%
Agmeydm@efp%%st@aeemm%peﬂedmehang%wmemg%mshwbewaequdﬂd

Emeemmmemmmmeemplymmmeﬁequﬂememseisabseetmanedeemedmere
harmless error for the purposes of §2.2-4027.

M- Fhis section shall not apply to the issuance by the State Alr Pollution Control Board of variances
to is

§ 2.2-4007. 01. Notice of intended regulatory action; public hearing.

A. In the case of all regulations, except those regulations exempted by § 2.2-4002, 2.2-4006,
2.2-4011, or 2.2-4012.1, an agency shall provide the Registrar of Regulations with a Notice of Intended
Regulatory Action that describes the subject matter and intent of the planned regulation. At least 30
days shall be provided for public comment, to include an on-line public comment forum on the Virginia
Regulatory Town Hall, after publication of the Notice of Intended Regulatory Action. An agency shall
not file proposed regulations with the Registrar until the public comment period on the Notice of
Intended Regulatory Action has closed.

B. Agencies shall state in the Notice of Intended Regulatory Action whether they plan to hold a
public hearing on the proposed regulation after it is published. Agencies shall hold such public hearings
if required by basic law. If the agency states an intent to hold a public hearing on the proposed
regulation in the Notice of Intended Regulatory Action, then it shall hold the public hearing. If the
agency states in its Notice of Intended Regulatory Action that it does not plan to hold a hearing on the
proposed regulation, then no public hearing is required unless, prior to completion of the comment
period specified in the Notice of Intended Regulatory Action, (i) the Governor directs the agency to hold
a public hearing or (ii) the agency receives requests for a public hearing from at least 25 persons.

§ 2.2-4007.02. Public participation guidelines.

A. Public participation guidelines for soliciting the input of interested parties in the formation and
development of its regulations shall be developed, adopted, and used by each agency pursuant to the
provisions of this chapter. The guidelines shall set out any methods for the identification and notification
of interested parties and any specific means of seeking input from interested persons or groups that the
agency intends to use in addition to the Notice of Intended Regulatory Action. The guidelines shall set
out a general policy for the use of standing or ad hoc advisory panels and consultation with groups and
individuals registering interest in working with the agency. Such policy shall address the circumstances
in which the agency considers the panels or consultation appropriate and intends to make use of the
panels or consultation.

B. In formulating any regulation, including but not limited to those in public assistance and social
services programs, the agency pursuant to its public participation guidelines shall afford interested
persons an opportunity to submit data, views, and arguments, either orally or in writing, to the agency,
to include an on-line public comment forum on the Virginia Regulatory Town Hall, or other specially
designated subordinate. However, the agency may begin drafting the proposed regulation prior to or
during any opportunities it provides to the public to submit comments.

§ 2.2-4007.03. Informational proceedings, effect of noncompliance.

A. In the case of all regulations, except those regulations exempted by 8§ 2.2-4002, 2.2-4006, or
2.2-4011, the proposed regulation and general notice of opportunity for oral or written submittals as to
that regulation shall be posted on the Virginia Regulatory Town Hall and published in the Virginia
Register of Regulations in accordance with the provisions of subsection B of § 2.2-4031. In addition, the
agency may, in its discretion, (i) publish the notice in any newspaper and (ii) publicize the notice
through press releases and such other media as will best serve the purpose and subject involved. The
Register and any newspaper publication shall be made at least 60 days in advance of the last date
prescribed in the notice for such submittals. All notices, written submittals, and transcripts and
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summaries or notations of oral presentations, as well as any agency action thereon, shall be matters of
public record in the custody of the agency.

B. If an agency wishes to change a proposed regulation before adopting it as a final regulation, it
may choose to publish a revised proposed regulation, provided the latter is subject to a public comment
period of at least 30 additional days and the agency complies in all other respects with this section.

C. In no event shall the failure to comply with the requirements of this section be deemed mere
harmless error for the purposes of § 2.2-4027.

§ 2.2-4007.04. Economic impact analysis.

A. Before delivering any proposed regulation under consideration to the Registrar as required in
§ 2.2-4007.05, the agency shall submit on the Virginia Regulatory Town Hall a copy of that regulation
to the Department of Planning and Budget. In addition to determining the public benefit, the
Department of Planning and Budget in coordination with the agency shall, within 45 days, prepare an
economic impact analysis of the proposed regulation, as follows:

1. The economic impact analysis shall include but need not be limited to the projected number of
businesses or other entities to whom the regulation would apply; the identity of any localities and types
of businesses or other entities particularly affected by the regulation; the projected number of persons
and employment positions to be affected; the impact of the regulation on the use and value of private
property; and the projected costs to affected businesses, localities, or entities of implementing or
complying with the regulations, including the estimated fiscal impact on such localities and sources of
potential funds to implement and comply with such regulation;

2. If the regulation may have an adverse effect on small businesses, the economic impact analysis
shall also include (i) an identification and estimate of the number of small businesses subject to the
regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required for small
businesses to comply with the regulation, including the type of professional skills necessary for
preparing required reports and other documents; (iii) a statement of the probable effect of the
regulation on affected small businesses; and (iv) a description of any less intrusive or less costly
alternative methods of achieving the purpose of the regulation. As used in this subdivision, "small
business’ has the same meaning as provided in subsection A of § 2.2-4007.1; and

3. In the event the Department cannot complete an economic impact statement within the 45-day
period, it shall advise the agency and the Joint Commission on Administrative Rules as to the reasons
for the delay. In no event shall the delay exceed 30 days beyond the original 45-day period.

B. Agencies shall provide the Department with such estimated fiscal impacts on localities and
sources of potential funds. The Department may request the assistance of any other agency in preparing
the analysis. The Department shall deliver a copy of the analysis to the agency drafting the regulation,
which shall comment thereon as provided in 8 2.2-4007.05, and a copy to the Registrar for publication
with the proposed regulation. No regulation shall be promulgated for consideration pursuant to
§ 2.2-4007.05 until the impact analysis has been received by the Registrar. For purposes of this section,
the term "locality, business, or entity particularly affected” means any locality, business, or entity that
bears any identified disproportionate material impact that would not be experienced by other localities,
businesses, or entities. The analysis shall represent the Department's best estimate for the purposes of
public review and comment on the proposed regulation. The accuracy of the estimate shall in no way
affect the validity of the regulation, nor shall any failure to comply with or otherwise follow the
procedures set forth in this subsection create any cause of action or provide standing for any person
under Article 5 (8 2.2-4025 et seq.) or otherwise to challenge the actions of the Department hereunder
or the action of the agency in adopting the proposed regulation.

§ 2.2-4007.05. Submission of proposed regulations to the Registrar.

Before promulgating any regulation under consideration, the agency shall deliver a copy of that
regulation to the Registrar together with a summary of the regulation and a separate and concise
statement of (i) the basis of the regulation, defined as the statutory authority for promulgating the
regulation, including an identification of the section number and a brief statement relating the content of
the statutory authority to the specific regulation proposed; (ii) the purpose of the regulation, defined as
the rationale or justification for the new provisions of the regulation, from the standpoint of the public's
health, safety, or welfare; (iii) the substance of the regulation, defined as the identification and
explanation of the key provisions of the regulation that make changes to the current status of the law;
(iv) the issues of the regulation, defined as the primary advantages and disadvantages for the public,
and as applicable for the agency or the state, of implementing the new regulatory provisions; and (V)
the agency's response to the economic impact analysis submitted by the Department of Planning and
Budget pursuant to § 2.2-4007.04. Any economic impact estimate included in the agency's response shall
represent the agency's best estimate for the purposes of public review and comment, but the accuracy of
the estimate shall in no way affect the validity of the regulation. Saff as designated by the Code
Commission shall review proposed regulation submission packages to ensure that the requirements of
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this subsection are met prior to publication of the proposed regulation in the Register. The summary;
the statement of the basis, purpose, substance, and issues; the economic impact analysis; and the
agency's response shall be published in the Virginia Register of Regulations and be available on the
Virginia Regulatory Town Hall, together with the notice of opportunity for oral or written submittals on
the proposed regulation.

§ 2.2-4007.06. Changes between proposed and final regulations.

If one or more changes with substantial impact are made to a proposed regulation from the time that
it is published as a proposed regulation to the time it is published as a final regulation, any person may
petition the agency within 30 days from the publication of the final regulation to request an opportunity
for oral and written submittals on the changes to the regulation. If the agency receives requests from at
least 25 persons for an opportunity to submit oral and written comments on the changes to the
regulation, the agency shall (i) suspend the regulatory process for 30 days to solicit additional public
comment and (ii) file notice of the additional 30-day public comment period with the Registrar of
Regulations, unless the agency determines that the changes made are minor or inconsequential in their
impact. The comment period, if any, shall begin on the date of publication of the notice in the Register.
Agency denial of petitions for a comment period on changes to the regulation shall be subject to
judicial review.

§ 2.2-4007.07. Sate Air Pollution Control Board; variances.

The provisions of 88 2.2-4007 through 2.2-4007.06 shall not apply to the issuance by the State Air
Pallution Control Board of variances to its regulations.

§ 2.2-4007.1. Regulatory flexibility for small businesses; periodic review of regulations.

A. As used in this section, "small business’ means a business entity, including its affiliates, that (i) is
independently owned and operated and (ii) employs fewer than 500 full-time employees or has gross
annual sales of less than $6 million.

B. In addition to the requirements of 88 2.2-4007 through 2.2-4007.06, prior to the adoption of any
proposed regulation, the agency proposing a regulation shall prepare a regulatory flexibility analysis in
which the agency shall consider utilizing alternative regulatory methods, consistent with health, safety,
environmental, and economic welfare, that will accomplish the objectives of applicable law while
minimizing the adverse impact on small businesses. The agency shall consider, at a minimum, each of
the following methods of reducing the effects of the proposed regulation on small businesses:

1. The establishment of less stringent compliance or reporting requirements;

2. The establishment of less stringent schedules or deadlines for compliance or reporting
reguirements;

3. The consolidation or simplification of compliance or reporting requirements,

4. The establishment of performance standards for small businesses to replace design or operational
standards required in the proposed regulation; and

5. The exemption of small businesses from al or any part of the requirements contained in the
proposed regulation.

C. Prior to the adoption of any proposed regulation that may have an adverse effect on small
businesses, each agency shal notify through the Virginia Regulatory Town Hall the Joint Commission
on Administrative Rules of its intent to adopt the proposed regulation. The Joint Commission on
Administrative Rules shall advise and assist agencies in complying with the provisions of this section.

D. In addition to the requirements of 8 2.2-4017, on or before July 1, 2009, an agency shall review
its existing regulations to determine whether they should be continued without change or be amended or
repealed, consistent with the stated objectives of applicable law, to minimize the economic impact of
regulations on small businesses. If an agency head determines that completion of the review of existing
regulations is not feasible by July 1, 2009, that agency shall publish a statement certifying that
determination. An agency may extend the date required by this subsection in increments of one year, not
to exceed a total of five years.

E. In addition to other requirements of § 2.2-4017, all final regulations adopted after July 1, 2005,
shal be reviewed every five years to ensure that they minimize the economic impact on small
businesses in a manner consistent with the stated objectives of applicable law.

F. The regulatory review required by this section shall include consideration of:

1. The continued need for the rule;

2. The nature of complaints or comments received concerning the regulation from the public;

3. The complexity of the regulation;

4. The extent to which the regulation overlaps, duplicates, or conflicts with federal or state law or
regulation; and

5. The length of time since the regulation has been evaluated or the degree to which technology,
economic conditions, or other factors have changed in the area affected by the regulation.

§ 2.2-4009. Evidentiary hearings on regulations.
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Where an agency proposes to consider the exercise of authority to promulgate a regulation, it may
conduct or give interested persons an opportunity to participate in a public evidentiary proceeding; and
the agency shall always do so where the basic law requires a hearing. Evidentiary hearings may be
limited to the trial of factual issues directly related to the legal validity of the proposed regulation in any
of the relevant respects outlined in § 2.2-4027 of this chapter.

General notice of the proceedings shall be published as prescribed in § 2.2-4007 2.2-4007.01. In
addition, where the proposed regulation is to be addressed to named persons, the latter shall also be
given the same notice individually by mail or otherwise if acknowledged in writing. The proceedings
may be conducted separately from, and in any event the record thereof shall be separate from, any other
or additional proceedings the agency may choose or be required to conduct for the reception of general
data, views, and argument pursuant to 8§ 2:2-4007 2.2-4007.02 or otherwise. Any probative evidence may
be received except that the agency shal as a matter of efficiency exclude irrelevant, immaterial,
insubstantial, privileged, or repetitive proofs, and may deny rebuttal, or cross-examination. Testimony
may be admitted in written form provided those who have prepared it are made available for
examination in person.

The agency or one or more of its subordinates specially designated for the purpose shall preside at
the taking of evidence and may administer oaths and affirmations. The proceedings shall be recorded
verbatim and the record thereof shall be made available to interested persons for transcription at their
expense or, if transcribed by or for the agency, for inspection or purchase at cost.

Where subordinates preside at the taking of the evidence, they shall report their recommendations
and proposed findings and conclusions that shall be made available upon request to the participants in
the taking of evidence as well as other interested persons and serve as a basis for exceptions, briefs, or
ora argument to the agency itself. Whether or not subordinates take the evidence, after opportunity for
the submittal of briefs on request and such oral argument as may be scheduled, the agency may settle
the terms of the regulation and shall promulgate it only upon (i) its findings of fact based upon the
record of evidence made pursuant to this section and facts of which judicial notice may be taken, (ii)
statements of basis and purpose as well as comment upon data received in any informational
proceedings held under § 2.2-4067 2.2-4007.01 and (iii) the conclusions required by the terms of the
basic law under which the agency is operating.

§ 2.2-4011. Emergency regulations; publication; exceptions.

A. Regulations that an agency finds are necessitated by an emergency situation may be adopted by
an agency upon consultation with the Attorney General, which approval shall be granted only after the
agency has submitted a request stating in writing the nature of the emergency, and the necessity for
such action shall be at the sole discretion of the Governor.

B. Agencies may also adopt emergency regulations Fer the purposes of this sdbsection; “emergency
situation” means a situation () Hvolving an Hmminent threat to public hedth or safety or 1) in
situations in which Virginia statutory law or the appropriation act or federal law or federa regulation
requires that a regulation be effective in 280 days or less from its enactment, and the regulation is not
exempt under the provisions of subdivision A. 4. of § 2.2-4006. In such cases, the agency shall state in
writing the nature of the emergency and of the necessity for such action and may adopt the regulations.
Pursuant to § 2.2-4012, such regulations shall become effective upon approval by the Governor and
filing with the Registrar of Regulations.

C. All emergency Fhe regulations shall be limited to no more than twelve months in duration. During
the twelve-month period, an agency may issue additional emergency regulations as needed addressing
the subject matter of the initial emergency regulation, but any such additional emergency regulations
shall not be effective beyond the twelve-month period from the effective date of the initial emergency
regulation. If the agency wishes to continue regulating the subject matter governed by the emergency
regulation beyond the twelve-month limitation, a regulation to replace the emergency regulation shall be
promulgated in accordance with this article. The Notice of Intended Regulatory Action to promulgate a
replacement regulation shall be filed with the Registrar within sixty days of the effective date of the
emergency regulation and published as soon as practicable, and the proposed replacement regulation
shall be filed with the Registrar within 180 days after the effective date of the emergency regulation and
published as soon as practicable.

D. In the event that an agency concludes that despite its best efforts, a replacement regulation
cannot be adopted before expiration of the 12-month period described in subsection C, it may seek the
prior written approval of the Governor to extend the duration of the emergency regulation for a period
of not more than six additional months. Any such request must be submitted to the Governor at least 30
days prior to the scheduled expiration of the emergency regulation and shall include a description of the
agency's efforts to adopt a replacement regulation together with the reasons that a replacement
regulation cannot be adopted before the expiration of the emergency regulation. Upon approval of the
Governor, the duration of the emergency regulation shall be extended for a period of no more than six
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months. Such approval shall be in the sole discretion of the Governor and shall not be subject to
judicial review. Agencies shall notify the Registrar of Regulations of the new expiration date of the
emergency regulation as soon as practicable.

B- E. Emergency regulations shall be published as soon as practicable in the Register.

G: F. The Regulations of the Marine Resources Commission shall be excluded from the provisions of
this section.

§ 2.2-4012. Purpose; adoption; effective date; filing; duties of Registrar of Regulations.

A. The purpose of the regulatory procedures shall be to provide a regulatory plan that is predictable,
based on measurable and anticipated outcomes, and is inclined toward conflict resolution.

B. Subject to the provisions of 88 2.2-4013 and 2.2-4014, all regulations, including those that
agencies, pursuant to 88 2.2-4002, 2.2-4006, or 8§ 2.2-4011, may e€lect to dispense with the public
procedures provided by 88 2.2-4007 2.2-4007.01 and 2.2-4009, may be formally and finally adopted by
the signed order of the agency so stating. No regulation except an emergency regulation or a
noncontroversial regulation promulgated pursuant to § 2.2-4012.1 shall be effective until the expiration
of the applicable period as provided in § 2.2-4015. In the case of an emergency regulation filed in
accordance with § 2.2-4011, the regulation shall become effective upon its adoption and filing with the
Registrar of Regulations, unless a later date is specified. The originals of al regulations shall remain in
the custody of the agency as public records subject to judicial notice by al courts and agencies. They,
or facsimiles thereof, shall be made available for public inspection or copying. Full and true copies shall
also be additionally filed, registered, published, or otherwise made publicly available as required by
other laws.

C. Prior to the publication for hearing of a proposed regulation, copies of the regulation and copies
of the summary and statement as to the basis, purpose, substance, issues, and the economic impact
estimate of the regulation submitted by the Department of Planning and Budget and the agency's
response thereto as required by 8§ 2.2-4007 2.2-4007.04 shall be transmitted to the Registrar of
Regulations, who shall retain these documents.

D. All regulations adopted pursuant to this chapter shall contain a citation to the section of the Code
of Virginia that authorizes or requires the regulations and, where the regulations are required to conform
to federal law or regulation in order to be valid, a citation to the specific federal law or regulation to
which conformity is required.

E. Immediately upon the adoption by any agency of any regulation in final form, a copy of (i) the
regulation, (ii) a then current summary and statement as to the basis, purpose, substance, issues, and the
economic impact estimate of the regulation submitted by the Department of Planning and Budget, and
(iii) the agency's summary description of the nature of the oral and written data, views, or arguments
presented during the public proceedings and the agency's comments thereon shall be transmitted to the
Registrar of Regulations, who shall retain these documents as permanent records and make them
available for public inspection. A draft of the agency's summary description of public comment shall be
sent by the agency to all public commenters on the proposed regulation at least five days before final
adoption of the regulation.

§2.2-4012.1. Fast-track rulemaking process.

Notwithstanding any other provision, rules that are expected to be noncontroversial may be
promulgated or repealed in accordance with the process set out in this section. With Upon the
concurrence of the Governor, and after written notice to the applicable standing committees of the
Senate of Virginia and the House of Delegates, and to the Joint Commission on Administrative Rules,
the agency may submit a fast-track regulation without having previously published a Notice of Intended
Regulatory Action. The fast-track regulation shall be published in the Virginia Register of Regulations
and posted on the Virginia Regulatory Town Hall, along with an agency statement setting out the
reasons for using the fast-track rulemaking process. Such regulations shall be subject to the
requirements set out in subsections F; H; and | of §-22-4007 88 2.2-4007.03, 2.2-4007.04, and
2.2-4007.05, except that the time for receiving public comment need not exceed 30 days after ()
publication of the regulation in the Virginia Register of Regulations and (ii) a public comment forum
opens on the Virginia Regulatory Town Hall and the time for preparation of the economic impact
analysis shall not exceed 30 days. and shall be published in the Virginia Register of Regulations aleng
with an agency statement setting out the reasons for using the fast-track rulemaking process: If an
objection to the use of the fast-track process is received within the public comment period from 10 or
more persons, any member of the applicable standing committee of either house of the Genera
Assembly or of the Joint Commission on Administrative Rules, the agency shall (i) file notice of the
objection with the Registrar of Regulations for publication in the Virginia Register, and (ii) proceed with
the normal promulgation process set out in this article with the initial publication of the fast-track
regulation serving as the Notice of Intended Regulatory Action. Otherwise, the regulation will become
effective or shall be repealed as appropriate, 15 days after the close of the comment period, unless the

d3d 1 1OdNdTd

cd36ETTAS



10 of 23

regulation or repeal is withdrawn or a later effective date is specified by the agency.

§ 2.2-4013. Executive review of proposed and final regulations; changes with substantial impact.

A. The Governor shall adopt and publish procedures by executive order for review of al proposed
regulations governed by this chapter by June 30 of the year in which the Governor takes office. The
procedures shall include (i) review by the Attorney General to ensure statutory authority for the
proposed regulations; and (ii) examination by the Governor to determine if the proposed regulations are
(@) necessary to protect the public hedth, safety and welfare and (b) clearly written and easily
understandable. The procedures may also include review of the proposed regulation by the appropriate
Cabinet Secretary.

The Governor shall transmit his comments, if any, on a proposed regulation to the Registrar and the
agency no later than fifteen days following the completion of the public comment period provided for in
§ 2.2-4007 2.2-4007.01. The Governor may recommend amendments or modifications to any regulation
that would bring that regulation into conformity with statutory authority or state or federa laws,
regulations or judicial decisions.

Not less than fifteen days following the completion of the public comment period provided for in
§ 2.2-4007 2.2-4007.01, the agency may (i) adopt the proposed regulation if the Governor has no
objection to the regulation; (ii)) modify and adopt the proposed regulation after considering and
incorporating the Governor's objections or suggestions, if any; or (iii) adopt the regulation without
changes despite the Governor's recommendations for change.

B. Upon final adoption of the regulation, the agency shall forward a copy of the regulation to the
Registrar of Regulations for publication as soon as practicable in the Register. All changes to the
proposed regulation shall be highlighted in the final regulation, and substantial changes to the proposed
regulation shall be explained in the final regulation.

C. If the Governor finds that one or more changes with substantia impact have been made to the
proposed regulation, he may require the agency to provide an additional thirty days to solicit additional
public comment on the changes by transmitting notice of the additional public comment period to the
agency and to the Registrar within the thirty-day adoption period described in subsection D, and
publishing the notice in the Register. The additional public comment period required by the Governor
shall begin upon publication of the notice in the Register.

D. A thirty-day final adoption period for regulations shall commence upon the publication of the
final regulation in the Register. The Governor may review the final regulation during this thirty-day final
adoption period and if he objects to any portion or al of a regulation, the Governor may file a formal
objection to the regulation, suspend the effective date of the regulation in accordance with subsection B
of §2.2-4014, or both.

If the Governor files a formal objection to the regulation, he shall forward his objections to the
Registrar and agency prior to the conclusion of the thirty-day final adoption period. The Governor shall
be deemed to have acquiesced to a promulgated regulation if he fails to object to it or if he fails to
suspend the effective date of the regulation in accordance with subsection B of § 2.2-4014 during the
thirty-day final adoption period. The Governor's objection, or the suspension of the regulation, or both if
applicable, shall be published in the Register.

A regulation shall become effective as provided in § 2.2-4015.

E. This section shall not apply to the issuance by the State Air Pollution Control Board of variances
to its regulations.

§ 2.2-4014. Legidative review of proposed and final regulations.

A. After publication of the Register pursuant to § 2.2-4031, the standing committee of each house of
the General Assembly to which matters relating to the content of the regulation are most properly
referable or the Joint Commission on Administrative Rules may meet and, during the promulgation or
final adoption process, file with the Registrar and the promulgating agency an objection to a proposed or
final adopted regulation. The Registrar shall publish any such objection received by him as soon as
practicable in the Register. Within 21 days after the receipt by the promulgating agency of a legidative
objection, that agency shall file a response with the Registrar, the objecting legidative committee or the
Joint Commission on Administrative Rules, and the Governor. If a legislative objection is filed within
the final adoption period, subdivision A 1 of § 2.2-4015 shall govern.

B. In addition or as an aternative to the provisions of subsection A, the standing committee of both
houses of the General Assembly to which matters relating to the content are most properly referable or
the Joint Commission on Administrative Rules may suspend the effective date of any portion or all of a
fina regulation with the Governor's concurrence. The Governor and (i) the applicable standing
committee of each house or (ii) the Joint Commission on Administrative Rules may direct, through a
statement signed by a majority of their respective members and by the Governor, that the effective date
of a portion or al of the fina regulation is suspended and shall not take effect until the end of the next
regular legidative session. This statement shall be transmitted to the promulgating agency and the
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Registrar within the 30-day adoption period, and shall be published in the Register.

If a bill is passed at the next regular legidative session to nullify a portion but not al of the
regulation, then the promulgating agency (i) may promulgate the regulation under the provision of
subdivision A 4 a of 8§ 2.2-4006, if it makes no changes to the regulation other than those required by
statutory law or (ii) shall follow the provisions of §-2.2-4007 88 2.2-4007.01 through 2.2-4007.06, if it
wishes to also make discretionary changes to the regulation. If a bill to nullify all or a portion of the
suspended regulation, or to modify the statutory authority for the regulation, is not passed at the next
regular legislative session, then the suspended regulation shall become effective at the conclusion of the
session, unless the suspended regulation is withdrawn by the agency.

C. A regulation shall become effective as provided in § 2.2-4015.

D. This section shall not apply to the issuance by the State Air Pollution Control Board of variances
to its regulations.

§ 2.2-4015. Effective date of regulation; exception.

A. A regulation adopted in accordance with this chapter and the Virginia Register Act (8§ 2.2-4100 et
seg.) shall become effective at the conclusion of the thirty-day final adoption period provided for in
subsection D of § 2.2-4013, or any other later date specified by the agency, unless:

1. A legidative objection has been filed in accordance with 8§ 2.2-4014, in which event the
regulation, unless withdrawn by the agency, shall become effective on a date specified by the agency
that shall be after the expiration of the applicable twenty-one-day extension period provided in
§2.2-4014;

2. The Governor has exercised his authority in accordance with § 2.2-4013 to require the agency to
provide for additional public comment, in which event the regulation, unless withdrawn by the agency,
shall become effective on a date specified by the agency that shall be after the period for which the
Governor has provided for additional public comment;

3. The Governor and (i) the appropriate standing committees of each house of the General Assembly
or (ii) the Joint Commission on Administrative Rules have exercised their authority in accordance with
subsection B of § 2.2-4014 to suspend the effective date of a regulation until the end of the next regular
legidlative session; or

4. The agency has suspended the regulatory process in accordance with sdbsection &K of §-2.2-4007
§ 2.2-4007.06, or for any reason it deems necessary or appropriate, in which event the regulation, unless
withdrawn by the agency, shall become effective in accordance with subsection B.

B. Whenever the regulatory process has been suspended for any reason, any action by the agency
that either amends the regulation or does not amend the regulation but specifies a new effective date
shall be considered a readoption of the regulation for the purposes of appeal. If the regulation is
suspended under subsection K of 5§ 2.2-4007 § 2.2-4007.06, such readoption shall take place after the
thirty-day public comment period required by that subsection. Suspension of the regulatory process by
the agency may occur simultaneously with the filing of final regulations as provided in subsection B of
§2.2-4013.

When a regulation has been suspended, the agency must set the effective date no earlier than fifteen
days from publication of the readoption action and any changes made to the regulation. During that
fifteen-day period, if the agency receives requests from at least twenty-five persons for the opportunity
to comment on new substantial changes, it shall again suspend the regulation pursuant to subsection K
of 82.2-4007 § 2.2-4007.06.

C. This section shall not apply to the issuance by the State Air Pollution Control Board of variances
to its regulations.

§ 2.2-4027. |ssues on review.

The burden shall be upon the party complaining of agency action to designate and demonstrate an
error of law subject to review by the court. Such issues of law include: (i) accordance with
constitutional right, power, privilege, or immunity, (ii) compliance with statutory authority, jurisdiction
limitations, or right as provided in the basic laws as to subject matter, the stated objectives for which
regulations may be made, and the factual showing respecting violations or entitlement in connection
with case decisions, (iii) observance of required procedure where any failure therein is not mere
harmless error, and (iv) the substantiaity of the evidentiary support for findings of fact. The
determination of such fact issue shall be made upon the whole evidentiary record provided by the
agency if its proceeding was required to be conducted as provided in § 2.2-4009 or 2.2-4020 or, as to
subjects exempted from those sections, pursuant to constitutional requirement or statutory provisions for
opportunity for an agency record of and decision upon the evidence therein.

In addition to any other judicial review provided by law, a small business, as defined in subsection A
of § 2.2-4007.1, that is adversely affected or aggrieved by final agency action shall be entitled to judicial
review of compliance with the requirements of subdivision H 2 A 2 of § 2.2-4007 2.2-4007.04 and
§ 2.2-4007.1 within one year following the date of final agency action.
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When the decision on review is to be made on the agency record, the duty of the court with respect
to issues of fact shall be limited to ascertaining whether there was substantial evidence in the agency
record upon which the agency as the trier of the facts could reasonably find them to be as it did.

Where there is no agency record so required and made, any necessary facts in controversy shall be
determined by the court upon the basis of the agency file, minutes, and records of its proceedings under
§ 2:2-4007 2.2-4007.01 or 2.2-4019 as augmented, if need be, by the agency pursuant to order of the
court or supplemented by any alowable and necessary proofs adduced in court except that the function
of the court shall be to determine only whether the result reached by the agency could reasonably be
said, on all such proofs, to be within the scope of the legal authority of the agency.

Whether the fact issues are reviewed on the agency record or one made in the review action, the
court shall take due account of the presumption of official regularity, the experience and specialized
competence of the agency, and the purposes of the basic law under which the agency has acted.

§ 2.2-4031. Publication of Virginia Register of Regulations, exceptions; notice of meetings of
executive branch agencies.

A. The Registrar shall publish every two weeks a Virginia Register of Regulations that shall include
(i) proposed and final regulations; (ii) emergency regulations; (iii) executive orders; (iv) notices of al
public meetings and public hearings of state agencies, legislative committees and study subcommittees;
(v) petitions for rulemaking made in accordance with subsection A of § 2.2-4007; and (vi) tax bulletins.
The entire proposed regulation shall be published in the Register; however, if an existing regulation has
been previously published in the Virginia Administrative Code, then only those sections of regulations to
be amended need to be published in the Register. If the length of the regulation falls within the
guidelines established by the Registrar for the publication of a summary in lieu of the full text of the
regulation, then, after consultation with the promulgating agency, the Registrar may publish only the
summary of the regulation. In this event, the full text of the regulation shall be available for public
inspection at the office of the Registrar and the promulgating agency.

If a proposed regulation is adopted as published or, in the sole discretion of the Registrar of
Regulations, the only changes that have been made are those that can be clearly and concisely
explained, the adopted regulation need not be published at length. Instead, the Register shall contain a
notation that the proposed regulation has been adopted as published as a proposed regulation without
change or stating the changes made. The proposed regulation shall be clearly identified with a citation to
the issue and page numbers where published.

A copy of al reporting forms the promulgating agency anticipates will be incorporated into or be
used in administering the regulation shall be published with the proposed and fina regulation in the
Register.

B. Each regulation shall be prefaced with a summary explaining that regulation in plain and clear
language. Summaries shall be prepared by the promulgating agency and approved by the Registrar prior
to their publication in the Register. The notice required by 8§ 2:2-4007 2.2-4007.01 shal include (i) a
statement of the date, time and place of the hearing at which the regulation is to be considered; (ii) a
brief statement as to the regulation under consideration; (iii) reference to the legal authority of the
agency to act; and (iv) the name, address and telephone number of an individual to contact for further
information about that regulation. Agencies shall present their proposed regulations in a standardized
format developed by the Virginia Code Commission in accordance with subdivision 1 of § 2.2-4104 of
the Virginia Register Act (8§ 2.2-4100 et seq.). Notwithstanding the exemptions alowed under
88 2.2-4002, 2.2-4006 or § 2.2-4011, the proposed and final regulations of all agencies shall be
published in the Register. However, proposed regulations of the Marine Resources Commission and
regulations exempted by subject from the provisions of this chapter by subsection B of § 2.2-4002 shall
be exempt from this section.

C. Notwithstanding the definition of "agency," notices for al meetings of state agencies required to
be open pursuant to the Virginia Freedom of Information Act (8§ 2.2-3700 et seq.), except for legidative
meetings held during regular and special sessions, shall be published in the Register. Each notice shall
include (i) the date, time and place of the meeting; (ii) a brief general description of the nature of the
meeting and the business to be conducted; and (iii) the name, address and telephone number of an
individual who may be contacted for additional information about the meeting. Failure to publish in the
Register the notice for such a meeting or any inadequacies in the information contained in the notice
shall not affect the legality of actions taken at that meeting.

D. The Virginia Register of Regulations shall be published by posting the Register on the Virginia
Code Commission's website. The Virginia Code Commission may arrange for the printing of the
Virginia Register as provided in § 30-146.

§ 3.1-398. Authority to make regulations; conformity with federal regulations; hearings, enforcement
of article; review of regulations.

A. The authority to promulgate regulations for the efficient enforcement of this article is hereby
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vested in the Board, unless specialy conferred on the Commissioner. The Board is hereby authorized to
make the regulations promulgated under this article conform, insofar as practicable with those
promulgated under the federal act. Notwithstanding any other requirement under the Administrative
Process Act (8§ 2.2-4000 et seq.) to the contrary, the Commissioner may adopt any regulation under the
federal act without public hearing. Such regulation shall be effective upon filing with the Registrar of
Regulations. The Board, at its next regular meeting, shall adopt the regulation after notice but without
public hearing unless a petition is filed in accordance with subsection F.

B. The Board may adopt any edition of the Food and Drug Administration's Food Code, or
supplement thereto, or any portion thereof, as regulations, with any amendments as it deems appropriate.
In addition, the Board may repeal or amend any regulation adopted pursuant to this subsection. No
regulations adopted or amended by the Board pursuant to this subsection, however, shall establish
requirements for any license, permit or inspection unless such license, permit or inspection is otherwise
provided for in this title. The provisions of the Food and Drug Administration's Food Code shall not
apply to farmers selling their own farm-produced products directly to consumers for their personal use,
whether such sales occur on such farmer's farm or at a farmers market, unless such provisions are
adopted in accordance with the Administrative Process Act (8 2.2-4000 et seq.).

C. The provisions of the Administrative Process Act (8 2.2-4000 et seq.) shall not apply to the
adoption of any regulation pursuant to subsection B if the Board of Health adopts the same edition of
the Food Code, or the same portions thereof, pursuant to subsection C of § 35.1-14 and the regulations
adopted by the Board and the Board of Health have the same effective date. In the event that the Board
of Health adopts regulations pursuant to § 2.2-4012.1, the effective date of the Board's regulations may
be any date on or after the effective date of the regulations adopted by the Board of Health.

Notwithstanding any exemption to the contrary, a regulatlon promulgated pursuant to subsection B
shall be subject to the requirements set out in subsections F; } of §2.2-4007 88 2.2-4007.03,
2.2-4007.04, and 2.2-4007.05, and shall be published in the Vlrglnla Register of Regulations. After the
close of the 60-day comment period, the Board may adopt a final regulation, with or without changes.
Such regulation shall become effective 15 days after publication in the Virginia Register, unless the
Board has withdrawn or suspended the regulation, or a later date has been set by the Board. The Board
shall also hold at least one public hearing on the proposed regulation during the 60-day comment period.
The notice for such public hearing shall include the date, time and place of the hearing.

D. Hearings authorized or required by this article shall be conducted by the Board, the Commissioner
or such officer, agent, or employee as the Board may designate for the purpose.

E. It shall be the duty of the Commissioner to coordinate enforcement of this article with the
applicable federal agencies charged with enforcement of the federal act, in order to avoid unnecessary or
unjustified conflict between enforcement of this article and the federal act as to Virginia food
manufacturers, processors, packers and retailers.

F. It shal be the duty of the Board or Commissioner from time to time for good cause shown to
review the regulations and enforcement guidelines promulgated pursuant to this article. If the
Commissioner finds that any federal regulation or enforcement guideline which shall include any
tolerance or action level is not in consonance with the health and welfare of the citizens of the
Commonwealth, he shall petition the appropriate federal agency or agencies to change the federal
regulation or enforcement guideline.

G. The Commissioner or any interested party for good cause shown may request the Board to hold a
public hearing concerning any regulation or enforcement guideline. If the Board after hearing finds that
the regulation or enforcement guideline is not in consonance with the health and welfare of the citizens
of this Commonwealth, it shall adopt a new regulation or enforcement guideline that is in consonance
with the health and welfare of the citizens of this Commonwealth. Within the limits of personnel and
funds available all state agencies and institutions shall cooperate and assist in furnishing information and
data as to whether the regulations or enforcement guidelines in question are in consonance with the
health and welfare of the citizens of this Commonwealth.

§ 28.2-1507. Notice of filing of inventories.

A. The Commission shall cause to be published, within ninety days following the effective date of
this section, in a newspaper of general circulation published at the state capital, in a newspaper having
general circulation in the counties where the initia inventories have been filed, and in such other
newspapers in the Commonwealth as the Commission generally publishes notices pursuant to subsection
F of 8224007 § 2.2-4007.03, a notice of the filing of the initia inventories. The notice shall state that
any person claiming ownership of an interest in lands designated in an initial inventory as ungranted
shores of the sea, marsh or meadowlands is required to assert the claim as provided in § 28.2-1509
within two years following the effective date of this section, or any action to assert such claim shall be
barred.

B. The Commission shall cause to be published a notice of the filing of any amended or
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supplemental inventory in a newspaper having genera circulation in the county for which such amended
or supplemental inventory applies. The notice shal refer to the initial inventory and any previous
amended or supplemental inventory with respect thereto, and shall state that any person claiming
ownership of an interest in lands designated therein as ungranted shores of the sea, marsh or
meadowlands is required to assert the claim as provided in § 28.2-1509 within two years following the
filing of the amended or supplementa inventory, or any action to assert such claim shall be barred.

C. The failure of the Commission to comply with the requirements of this section shall not impair
the Commonwealth's rights of ownership in any ungranted shores of the sea, marsh, or meadowlands.

§ 32.1-325. Board to submit plan for medical assistance services to Secretary of Heath and Human
Services pursuant to federal law; administration of plan; contracts with health care providers.

A. The Board, subject to the approval of the Governor, is authorized to prepare, amend from time to
time and submit to the Secretary of the United States Department of Health and Human Services a state
plan for medical assistance services pursuant to Title XIX of the United States Social Security Act and
any amendments thereto. The Board shall include in such plan:

1. A provision for payment of medical assistance on behalf of individuals, up to the age of 21,
placed in foster homes or private institutions by private, nonprofit agencies licensed as child-placing
agencies by the Department of Social Services or placed through state and local subsidized adoptions to
the extent permitted under federal statute;

2. A provison for determining eligibility for benefits for medically needy individuals which
disregards from countable resources an amount not in excess of $3,500 for the individual and an amount
not in excess of $3,500 for his spouse when such resources have been set aside to meet the buria
expenses of the individua or his spouse. The amount disregarded shall be reduced by (i) the face value
of life insurance on the life of an individual owned by the individual or his spouse if the cash surrender
value of such policies has been excluded from countable resources and (ii) the amount of any other
revocable or irrevocable trust, contract, or other arrangement specifically designated for the purpose of
meeting the individua's or his spouse's burial expenses;

3. A requirement that, in determining eligibility, a home shall be disregarded. For those medically
needy persons whose eligibility for medical assistance is required by federal law to be dependent on the
budget methodology for Aid to Families with Dependent Children, a home means the house and lot used
as the principal residence and all contiguous property. For al other persons, a home shall mean the
house and lot used as the principal residence, as well as all contiguous property, as long as the value of
the land, exclusive of the lot occupied by the house, does not exceed $5,000. In any case in which the
definition of home as provided here is more restrictive than that provided in the state plan for medical
assistance services in Virginia as it was in effect on January 1, 1972, then a home means the house and
lot used as the principal residence and all contiguous property essential to the operation of the home
regardless of value;

4. A provision for payment of medical assistance on behalf of individuals up to the age of 21, who
are Medicaid €ligible, for medically necessary stays in acute care facilities in excess of 21 days per
admission;

5. A provison for deducting from an institutionalized recipient's income an amount for the
maintenance of the individual's spouse at home;

6. A provision for payment of medical assistance on behalf of pregnant women which provides for
payment for inpatient postpartum treatment in accordance with the medical criteria outlined in the most
current version of or an official update to the "Guidelines for Perinatal Care" prepared by the American
Academy of Pediatrics and the American College of Obstetricians and Gynecologists or the "Standards
for Obstetric-Gynecologic Services' prepared by the American College of Obstetricians and
Gynecologists. Payment shall be made for any postpartum home visit or visits for the mothers and the
children which are within the time periods recommended by the attending physicians in accordance with
and as indicated by such Guidelines or Standards. For the purposes of this subdivision, such Guidelines
or Standards shall include any changes thereto within six months of the publication of such Guidelines
or Standards or any official amendment thereto;

7. A provision for the payment for family planning services on behalf of women who were
Medicaid-eligible for prenatal care and delivery as provided in this section at the time of delivery. Such
family planning services shall begin with delivery and continue for a period of 24 months, if the woman
continues to meet the financial eligibility requirements for a pregnant woman under Medicaid. For the
purposes of this section, family planning services shall not cover payment for abortion services and no
funds shall be used to perform, assist, encourage or make direct referrals for abortions;

8. A provision for payment of medical assistance for high-dose chemotherapy and bone marrow
transplants on behalf of individuals over the age of 21 who have been diagnosed with lymphoma, breast
cancer, myeloma, or leukemia and have been determined by the treating health care provider to have a
performance status sufficient to proceed with such high-dose chemotherapy and bone marrow transplant.
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Appeals of these cases shall be handled in accordance with the Department's expedited appeals process,

9. A provision identifying entities approved by the Board to receive applications and to determine
eligibility for medical assistance;

10. A provision for breast reconstructive surgery following the medically necessary remova of a
breast for any medical reason. Breast reductions shall be covered, if prior authorization has been
obtained, for all medically necessary indications. Such procedures shall be considered noncosmetic;

11. A provision for payment of medical assistance for annual pap smears;

12. A provision for payment of medical assistance services for prostheses following the medically
necessary complete or partial removal of a breast for any medical reason;

13. A provision for payment of medical assistance which provides for payment for 48 hours of
inpatient treatment for a patient following a radical or modified radical mastectomy and 24 hours of
inpatient care following a total mastectomy or a partial mastectomy with lymph node dissection for
treatment of disease or trauma of the breast. Nothing in this subdivision shall be construed as requiring
the provision of inpatient coverage where the attending physician in consultation with the patient
determines that a shorter period of hospital stay is appropriate;

14. A requirement that certificates of medical necessity for durable medica equipment and any
supporting verifiable documentation shall be signed, dated, and returned by the physician, physician
assistant, or nurse practitioner and in the durable medical equipment provider's possession within 60
days from the time the ordered durable medical equipment and supplies are first furnished by the
durable medical equipment provider;

15. A provision for payment of medical assistance to (i) persons age 50 and over and (ii) persons
age 40 and over who are at high risk for prostate cancer, according to the most recent published
guidelines of the American Cancer Saociety, for one PSA test in a 12-month period and digital rectal
examinations, al in accordance with American Cancer Society guidelines. For the purpose of this
subdivision, "PSA testing" means the anaysis of a blood sample to determine the level of prostate
specific antigen,;

16. A provision for payment of medical assistance for low-dose screening mammograms for
determining the presence of occult breast cancer. Such coverage shall make available one screening
mammogram to persons age 35 through 39, one such mammogram biennially to persons age 40 through
49, and one such mammogram annually to persons age 50 and over. The term "mammogram” means an
X-ray examination of the breast using equipment dedicated specifically for mammography, including but
not limited to the X-ray tube, filter, compression device, screens, film and cassettes, with an average
radiation exposure of less than one rad mid-breast, two views of each breast;

17. A provision, when in compliance with federal law and regulation and approved by the Centers
for Medicare & Medicaid Services (CMS), for payment of medical assistance services delivered to
Medicaid-eligible students when such services qualify for reimbursement by the Virginia Medicaid
program and may be provided by school divisions;

18. A provision for payment of medical assistance services for liver, heart and lung transplantation
procedures for individuals over the age of 21 years when (i) there is no effective aternative medica or
surgical therapy available with outcomes that are at least comparable; (ii) the transplant procedure and
application of the procedure in treatment of the specific condition have been clearly demonstrated to be
medically effective and not experimental or investigational; (iii) prior authorization by the Department of
Medical Assistance Services has been obtained; (iv) the patient selection criteria of the specific
transplant center where the surgery is proposed to be performed have been used by the transplant team
or program to determine the appropriateness of the patient for the procedure; (v) current medical therapy
has failed and the patient has failed to respond to appropriate therapeutic management; (vi) the patient is
not in an irreversible terminal state; and (vii) the transplant is likely to prolong the patient's life and
restore a range of physical and socia functioning in the activities of daily living;

19. A provision for payment of medical assistance for colorectal cancer screening, specificaly
screening with an annual fecal occult blood test, flexible sigmoidoscopy or colonoscopy, or in
appropriate circumstances radiologic imaging, in accordance with the most recently published
recommendations established by the American College of Gastroenterology, in consultation with the
American Cancer Society, for the ages, family histories, and frequencies referenced in such
recommendations;

20. A provision for payment of medical assistance for custom ocular prostheses;

21. A provision for payment for medical assistance for infant hearing screenings and all necessary
audiological examinations provided pursuant to 8 32.1-64.1 using any technology approved by the
United States Food and Drug Administration, and as recommended by the national Joint Committee on
Infant Hearing in its most current position statement addressing early hearing detection and intervention
programs. Such provision shall include payment for medica assistance for follow-up audiological
examinations as recommended by a physician, physician assistant, hurse practitioner, or audiologist and
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performed by a licensed audiologist to confirm the existence or absence of hearing l0oss;

22. A provision for payment of medical assistance, pursuant to the Breast and Cervical Cancer
Prevention and Treatment Act of 2000 (P.L. 106-354), for certain women with breast or cervical cancer
when such women (i) have been screened for breast or cervical cancer under the Centers for Disease
Control and Prevention (CDC) Breast and Cervical Cancer Early Detection Program established under
Title XV of the Public Health Service Act; (ii) need treatment for breast or cervical cancer, including
treatment for a precancerous condition of the breast or cervix; (iii) are not otherwise covered under
creditable coverage, as defined in § 2701 (c) of the Public Health Service Act; (iv) are not otherwise
eligible for medical assistance services under any mandatory categorically needy eligibility group; and
(v) have not attained age 65. This provision shall include an expedited eligibility determination for such
women;

23. A provision for the coordinated administration, including outreach, enroliment, re-enrollment and
services delivery, of medical assistance services provided to medically indigent children pursuant to this
chapter, which shall be caled Family Access to Medical Insurance Security (FAMIS) Plus and the
FAMIS Plan program in 8§ 32.1-351. A single application form shall be used to determine eligibility for
both programs; and

24. A provision, when authorized by and in compliance with federal law, to establish a public-private
long-term care partnership program between the Commonwealth of Virginia and private insurance
companies that shall be established through the filing of an amendment to the state plan for medical
assistance services by the Department of Medical Assistance Services. The purpose of the program shall
be to reduce Medicaid costs for long-term care by delaying or eliminating dependence on Medicaid for
such services through encouraging the purchase of private long-term care insurance policies that have
been designated as qualified state long-term care insurance partnerships and may be used as the first
source of benefits for the participant's long-term care. Components of the program, including the
treatment of assets for Medicaid dligibility and estate recovery, shall be structured in accordance with
federal law and applicable federal guidelines.

B. In preparing the plan, the Board shall:

1. Work cooperatively with the State Board of Health to ensure that quality patient care is provided
and that the health, safety, security, rights and welfare of patients are ensured.

2. Initiate such cost containment or other measures as are set forth in the appropriation act.

3. Make, adopt, promulgate and enforce such regulations as may be necessary to carry out the
provisions of this chapter.

4. Examine, before acting on a regulation to be published in the Virginia Register of Regulations
pursuant to § 2:2-400% 2.2-4007.05, the potential fiscal impact of such regulation on local boards of
social services. For regulations with potential fiscal impact, the Board shall share copies of the fisca
impact analysis with local boards of socia services prior to submission to the Registrar. The fiscal
impact analysis shall include the projected costs/savings to the local boards of social services to
implement or comply with such regulation and, where applicable, sources of potential funds to
implement or comply with such regulation.

5. Incorporate sanctions and remedies for certified nursing facilities established by state law, in
accordance with 42 C.F.R. § 488.400 et seq. "Enforcement of Compliance for Long-Term Care Facilities
With Deficiencies."

6. On and after July 1, 2002, require that a prescription benefit card, health insurance benefit card, or
other technology that complies with the requirements set forth in 8§ 38.2-3407.4:2 be issued to each
recipient of medical assistance services, and shall upon any changes in the required data elements set
forth in subsection A of § 38.2-3407.4:2, either reissue the card or provide recipients such corrective
information as may be required to electronically process a prescription claim.

C. In order to enable the Commonwealth to continue to receive federal grants or reimbursement for
medical assistance or related services, the Board, subject to the approval of the Governor, may adopt,
regardless of any other provision of this chapter, such amendments to the state plan for medica
assistance services as may be necessary to conform such plan with amendments to the United States
Socia Security Act or other relevant federal law and their implementing regulations or constructions of
these laws and regulations by courts of competent jurisdiction or the United States Secretary of Health
and Human Services.

In the event conforming amendments to the state plan for medical assistance services are adopted, the
Board shall not be regquired to comply with the requirements of Article 2 (8 2.2-4006 et seq.) of Chapter
40 of Title 2.2. However, the Board shall, pursuant to the requirements of § 2.2-4002, (i) notify the
Registrar of Regulations that such amendment is necessary to meet the requirements of federal law or
regulations or because of the order of any state or federal court, or (ii) certify to the Governor that the
regulations are necessitated by an emergency situation. Any such amendments that are in conflict with
the Code of Virginia shall only remain in effect until July 1 following adjournment of the next regular
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session of the General Assembly unless enacted into law.

D. The Director of Medical Assistance Services is authorized to:

1. Administer such state plan and receive and expend federal funds therefor in accordance with
applicable federal and state laws and regulations; and enter into all contracts necessary or incidental to
the performance of the Department's duties and the execution of its powers as provided by law.

2. Enter into agreements and contracts with medical care facilities, physicians, dentists and other
health care providers where necessary to carry out the provisions of such state plan. Any such agreement
or contract shall terminate upon conviction of the provider of a felony. In the event such conviction is
reversed upon appeal, the provider may apply to the Director of Medical Assistance Services for a new
agreement or contract. Such provider may aso apply to the Director for reconsideration of the
agreement or contract termination if the conviction is not appealed, or if it is not reversed upon appeal.

3. Refuse to enter into or renew an agreement or contract with any provider who has been convicted
of afelony.

4. Refuse to enter into or renew an agreement or contract with a provider who is or has been a
principal in a professiona or other corporation when such corporation has been convicted of a felony.

E. In any case in which a Medicaid agreement or contract is denied to a provider on the basis of his
interest in a convicted professional or other corporation, the Director shal, upon request, conduct a
hearing in accordance with the Administrative Process Act (8 2.2-4000 et seq.) regarding the provider's
participation in the conduct resulting in the conviction.

The Director's decision upon reconsideration shall be consistent with federal and state laws. The
Director may consider the nature and extent of any adverse impact the agreement or contract denial or
termination may have on the medical care provided to Virginia Medicaid recipients.

F. When the services provided for by such plan are services which a marriage and family therapist,
clinical psychologist, clinical social worker, professional counselor, or clinical nurse speciaist is licensed
to render in Virginia, the Director shall contract with any duly licensed marriage and family therapist,
duly licensed clinical psychologist, licensed clinical social worker, licensed professional counselor or
licensed clinical nurse specialist who makes application to be a provider of such services, and thereafter
shall pay for covered services as provided in the state plan. The Board shall promulgate regulations
which reimburse licensed marriage and family therapists, licensed clinical psychologists, licensed clinical
social workers, licensed professional counselors and licensed clinical nurse specialists at rates based
upon reasonable criteria, including the professional credentials required for licensure.

G. The Board shall prepare and submit to the Secretary of the United States Department of Health
and Human Services such amendments to the state plan for medical assistance services as may be
permitted by federal law to establish a program of family assistance whereby children over the age of 18
years shall make reasonable contributions, as determined by regulations of the Board, toward the cost of
providing medical assistance under the plan to their parents.

H. The Department of Medical Assistance Services shal:

1. Include in its provider networks and al of its health maintenance organization contracts a
provision for the payment of medical assistance on behalf of individuals up to the age of 21 who have
specia needs and who are Medicaid €ligible, including individuals who have been victims of child abuse
and neglect, for medically necessary assessment and treatment services, when such services are delivered
by a provider which specializes solely in the diagnosis and treatment of child abuse and neglect, or a
provider with comparable expertise, as determined by the Director.

2. Amend the Medallion |l waiver and its implementing regulations to develop and implement an
exception, with procedural requirements, to mandatory enrollment for certain children between birth and
age three certified by the Department of Mental Health, Mental Retardation and Substance Abuse
Services as eligible for services pursuant to Part C of the Individuals with Disabilities Education Act (20
U.S.C. § 1471 et seq.).

I. The Director is authorized to negotiate and enter into agreements for services rendered to eligible
recipients with special needs. The Board shal promulgate regulations regarding these special needs
patients, to include persons with AIDS, ventilator-dependent patients, and other recipients with special
needs as defined by the Board.

J. Except as provided in subdivision A 1 of § 2.2-4345, the provisions of the Virginia Public
Procurement Act (8 2.2-4300 et seq.) shal not apply to the activities of the Director authorized by
subsection | of this section. Agreements made pursuant to this subsection shall comply with federal law
and regulation.

§ 35.1-14. Regulations governing restaurants; advisory standards for exempt entities.

A. Regulations of the Board governing restaurants shall include but not be limited to the following
subjects: (i) a procedure for obtaining a license; (ii) the safe and sanitary maintenance, storage,
operation, and use of equipment; (iii) the sanitary maintenance and use of a restaurant's physical plant;
(iv) the safe preparation, handling, protection, and preservation of food, including necessary refrigeration

d3d 1 1OdNdTd

cd36ETTAS



1033

1035
1036
1037
1038
1039
1040

1042
1043

1045
1046
1047
1048
1049
1050
1051
1052
1053
1054
1055
1056
1057
1058
1059
1060
1061
1062
1063
1064
1065
1066
1067
1068
1069
1070
1071
1072
1073
1074
1075
1076
1077
1078
1079
1080
1081
1082
1083

1085
1086
1087
1088
1089
1090
1091
1092
1093

18 of 23

or heating methods; (v) procedures for vector and pest control; (vi) requirements for toilet and cleansing
facilities for employees and customers; (vii) requirements for appropriate lighting and ventilation not
otherwise provided for in the Uniform Statewide Building Code; (viii) requirements for an approved
water supply and sewage disposal system; (ix) persona hygiene standards for employees, particularly
those engaged in food handling; and (x) the appropriate use of precautions to prevent the transmission of
communicable diseases.

B. In its regulations, the Board may classify restaurants by type and specify different requirements
for each classification.

C. The Board may adopt any edition of the Food and Drug Administration's Food Code, or
supplement thereto, or any portion thereof, as regulations, with any amendments as it deems appropriate.
In addition, the Board may repeal or amend any regulation adopted pursuant to this subsection. No
regulations adopted or amended by the Board pursuant to this subsection, however, shall establish
requirements for any license, permit or inspection unless such license, permit or inspection is otherwise
provided for in this title. The provisions of the Food and Drug Administration's Food Code shall not
apply to farmers selling their own farm-produced products directly to consumers for their personal use,
whether such sales occur on such farmer's farm or at a farmers market, unless such provisions are
adopted in accordance with the Administrative Process Act (8 2.2-4000 et seq.).

D. The Board may issue advisory standards for the safe preparation, handling, protection, and
preservation of food by entities exempt from the provisions of this title pursuant to 8§ 35.1-25 or §
35.1-26.

E. The provisions of the Administrative Process Act (§ 2.2-4000 et seg.) shall not apply to the
adoption of any regulation pursuant to subsection C if the Board of Agriculture and Consumer Services
adopts the same edition of the Food Code, or the same portions thereof, pursuant to subsection B of
§ 3.1-398 and the regulations adopted by the Board and the Board of Agriculture and Consumer
Services have the same effective date. In the event that the Board of Agriculture and Consumer Services
adopts regulations pursuant to § 2.2-4012.1, the effective date of the Board's regulations may be any
date on or after the effective date of the regulations adopted by the Board of Agriculture and Consumer
Services.

Notwithstanding any exemption to the contrary, a regulation promulgated pursuant to subsection C
shall be subject to the requirements set out in subsections F; H; and | of §22-4007 88 2.2-4007.03,
2.2-4007.04, and 2.2-4007.05, and shall be published in the Virginia Register of Regulations. After the
close of the 60-day comment period, the Board may adopt a final regulation, with or without changes.
Such regulation shall become effective 15 days after publication in the Virginia Register, unless the
Board has withdrawn or suspended the regulation, or a later date has been set by the Board. The Board
shall also hold at least one public hearing on the proposed regulation during the 60-day comment period.
The notice for such public hearing shall include the date, time and place of the hearing.

§59.1-153. Methods of making inspection.

In making any inspection and test of a motor fuel or lubricating oil under this chapter, the
Commissioner shall follow the specifications for the inspection and testing of that motor fuel or for the
lubricating oil established by the American Society for Testing and Materials, as the same now are or
may be hereafter amended. For cause after an informational proceeding under 8§ 2:2-4007 2.2-4007.01,
such specifications may be amended by the Board of Agriculture and Consumer Services.

§ 62.1-44.15. Powers and duties; civil penalties.

It shall be the duty of the Board and it shall have the authority:

(1) [Repealed] =~ | |

(2) To study and investigate all problems concerned with the quality of state waters and to make
reports and recommendations.

(28) To study and investigate methods, procedures, devices, appliances, and technologies that could
assist in water conservation or water consumption reduction.

(2b) To coordinate its efforts toward water conservation with other persons or groups, within or
without the Commonwealth.

(2c) To make reports concerning, and formulate recommendations based upon, any such water
conservation studies to ensure that present and future water needs of the citizens of the Commonwealth
are met.

(38) To establish such standards of quality and policies for any state waters consistent with the
general policy set forth in this chapter, and to maodify, amend or cancel any such standards or policies
established and to take all appropriate steps to prevent quality ateration contrary to the public interest or
to standards or policies thus established, except that a description of provisions of any proposed standard
or policy adopted by regulation which are more restrictive than applicable federal requirements, together
with the reason why the more restrictive provisions are needed, shall be provided to the standing
committee of each house of the General Assembly to which matters relating to the content of the
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standard or policy are most properly referable. The Board shall, from time to time, but at least once
every three years, hold public hearings pursuant to subsection B of §-2.2-4007 § 2.2-4007.01 but, upon
the request of an affected person or upon its own motion, hold hearings pursuant to 8§ 2.2-4009, for the
purpose of reviewing the standards of quality, and, as appropriate, adopting, modifying, or canceling
such standards. Whenever the Board considers the adoption, modification, amendment or cancellation of
any standard, it shall give due consideration to, among other factors, the economic and socia costs and
benefits which can reasonably be expected to obtain as a consequence of the standards as adopted,
modified, amended or cancelled. The Board shall also give due consideration to the public health
standards issued by the Virginia Department of Health with respect to issues of public health policy and
protection. If the Board does not follow the public health standards of the Virginia Department of
Hedlth, the Board's reason for any deviation shall be made in writing and published for any and al
concerned parties.

(3b) Except as provided in subdivision (3a), such standards and policies are to be adopted or
modified, amended or cancelled in the manner provided by the Administrative Process Act (§ 2.2-4000
et seq.).

(4) To conduct or have conducted scientific experiments, investigations, studies, and research to
discover methods for maintaining water quality consistent with the purposes of this chapter. To this end
the Board may cooperate with any public or private agency in the conduct of such experiments,
investigations and research and may receive in behalf of the Commonwealth any moneys that any such
agency may contribute as its share of the cost under any such cooperative agreement. Such moneys shall
be used only for the purposes for which they are contributed and any balance remaining after the
conclusion of the experiments, investigations, studies, and research, shall be returned to the contributors.

(5) To issue, revoke or amend certificates under prescribed conditions for: (a) the discharge of
sewage, industrial wastes and other wastes into or adjacent to state waters; (b) the ateration otherwise of
the physical, chemical or biological properties of state waters; (c) excavation in a wetland; or (d) on and
after October 1, 2001, the conduct of the following activities in a wetland: (i) new activities to cause
draining that significantly aters or degrades existing wetland acreage or functions, (ii) filling or
dumping, (iii) permanent flooding or impounding, or (iv) new activities that cause significant alteration
or degradation of existing wetland acreage or functions.

(5a) All certificates issued by the Board under this chapter shall have fixed terms. The term of a
Virginia Pollution Discharge Elimination System permit shall not exceed five years. As of December 31,
2004, any Department personnel conducting inspections for compliance with stormwater management
permits shall hold a certificate of competence pursuant to § 10.1-561. The term of a Virginia Water
Protection Permit shall be based upon the projected duration of the project, the length of any required
monitoring, or other project operations or permit conditions; however, the term shall not exceed 15
years. The term of a Virginia Pollution Abatement permit shall not exceed 10 years, except that the term
of a Virginia Pollution Abatement permit for confined animal feeding operations shall be 10 years. The
Department of Environmental Quality shall inspect al facilities for which a Virginia Pollution
Abatement permit has been issued at least once every five years, except that the Department shall
inspect all facilities covered by the Virginia Pollution Abatement permit for confined anima feeding
operations annually. Department personnel performing inspections of confined animal feeding operations
shall be certified under the voluntary nutrient management training and certification program established
in § 10.1-104.2. The term of a certificate issued by the Board shall not be extended by modification
beyond the maximum duration and the certificate shall expire at the end of the term unless an
application for a new permit has been timely filed as required by the regulations of the Board and the
Board is unable, through no fault of the permittee, to issue a new permit before the expiration date of
the previous permit.

(5b) Any certificate issued by the Board under this chapter may, after notice and opportunity for a
hearing, be amended or revoked on any of the following grounds or for good cause as may be provided
by the regulations of the Board:

1. The owner has violated any regulation or order of the Board, any condition of a certificate, any
provision of this chapter, or any order of a court, where such violation results in a release of harmful
substances into the environment or poses a substantial threat of release of harmful substances into the
environment or presents a hazard to human health or the violation is representative of a pattern of
serious or repeated violations which, in the opinion of the Board, demonstrates the owner's disregard for
or inability to comply with applicable laws, regulations, or requirements,

2. The owner has failed to disclose fully all relevant material facts or has misrepresented a material
fact in applying for a certificate, or in any other report or document required under this law or under the
regulations of the Board,;

3. The activity for which the certificate was issued endangers human health or the environment and
can be regulated to acceptable levels by amendment or revocation of the certificate; or
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4. There exists a material change in the basis on which the permit was issued that requires either a
temporary or a permanent reduction or elimination of any discharge controlled by the certificate
necessary to protect human health or the environment.

(5c) Any certificate issued by the Board under this chapter relating to dredging projects governed
under Chapter 12 (8 28.2-1200 et seq.) or Chapter 13 (8 28.2-1300 et seq.) of Title 28.2 may be
conditioned upon a demonstration of financial responsibility for the completion of compensatory
mitigation requirements. Financial responsibility may be demonstrated by a letter of credit, a certificate
of deposit or a performance bond executed in a form approved by the Board. If the U.S. Army Corps of
Engineers requires demonstration of financial responsibility for the completion of compensatory
mitigation required for a particular project, then the mechanism and amount approved by the U.S. Army
Corps of Engineers shall be used to meet this requirement.

(6) To make investigations and inspections, to ensure compliance with any certificates, standards,
policies, rules, regulations, rulings and special orders which it may adopt, issue or establish and to
furnish advice, recommendations, or instructions for the purpose of obtaining such compliance. In
recognition of 88 32.1-164 and 62.1-44.18, the Board and the State Department of Health shall enter into
a memorandum of understanding establishing a common format to consolidate and simplify inspections
of sewage treatment plants and coordinate the scheduling of the inspections. The new format shall
ensure that all sewage treatment plants are inspected at appropriate intervals in order to protect water
quality and public health and at the same time avoid any unnecessary administrative burden on those
being inspected.

(7) To adopt rules governing the procedure of the Board with respect to: (a) hearings; (b) the filing
of reports; (c) the issuance of certificates and specia orders, and (d) al other matters relating to
procedure; and to amend or cancel any rule adopted. Public notice of every rule adopted under this
section shall be by such means as the Board may prescribe.

(8a) To issue specia orders to owners (i) who are permitting or causing the pollution, as defined by
§ 62.1-44.3, of state waters to cease and desist from such pollution, (ii) who have failed to construct
facilities in accordance with fina approved plans and specifications to construct such facilities in
accordance with final approved plans and specifications, (iii) who have violated the terms and provisions
of a certificate issued by the Board to comply with such terms and provisions, (iv) who have failed to
comply with a directive from the Board to comply with such directive, (v) who have contravened duly
adopted and promulgated water quality standards and policies to cease and desist from such
contravention and to comply with such water quality standards and policies, (vi) who have violated the
terms and provisions of a pretreatment permit issued by the Board or by the owner of a publicly owned
treatment works to comply with such terms and provisions or (vii) who have contravened any applicable
pretreatment standard or requirement to comply with such standard or requirement; and also to issue
such orders to require any owner to comply with the provisions of this chapter and any decision of the
Board. Orders issued pursuant to this subsection may include civil penalties of up to $32,500 per
violation, not to exceed $100,000 per order. The Board may assess penalties under this subsection if (a)
the person has been issued at least two written notices of aleged violation by the Department for the
same or substantially related violations at the same site, (b) such violations have not been resolved by
demonstration that there was no violation, by an order issued by the Board or the Director, or by other
means, (c) at least 130 days have passed since the issuance of the first notice of alleged violation, and
(d) there is a finding that such violations have occurred after a hearing conducted in accordance with
subdivision (8b). The actual amount of any penalty assessed shall be based upon the severity of the
violations, the extent of any potential or actual environmental harm, the compliance history of the
facility or person, any economic benefit realized from the noncompliance, and the ability of the person
to pay the penalty. The Board shall provide the person with the calculation for the proposed penalty
prior to any hearing conducted for the issuance of an order that assesses penalties pursuant to this
subsection. The issuance of a notice of alleged violation by the Department shall not be considered a
case decision as defined in § 2.2-4001. Any notice of alleged violation shall include a description of
each violation, the specific provision of law violated, and information on the process for obtaining a
final decision or fact finding from the Department on whether or not a violation has occurred, and
nothing in this section shall preclude an owner from seeking such a determination. Such civil penalties
shall be paid into the state treasury and deposited by the State Treasurer into the Virginia Environmental
Emergency Response Fund (8 10.1-2500 et seg.), except that civil penalties assessed for violations of
Article 9 (8 62.1-44.34:8 et seq.) or Article 11 (8 62.1-44.34:14 et seq.) of this chapter shall be paid into
the Virginia Petroleum Storage Tank Fund in accordance with 8§ 62.1-44.34:11.

(8b) Such specia orders are to be issued only after a hearing before a hearing officer appointed by
the Supreme Court in accordance with § 2.2-4020 or, if requested by the person, before a quorum of the
Board with at least 30 days notice to the affected owners, of the time, place and purpose thereof, and
they shall become effective not less than 15 days after service as provided in § 62.1-44.12; provided that
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if the Board finds that any such owner is grossly affecting or presents an imminent and substantial
danger to (i) the public health, safety or welfare, or the health of animals, fish or aquatic life; (ii) a
public water supply; or (iii) recreational, commercial, industrial, agricultural or other reasonable uses, it
may issue, without advance notice or hearing, an emergency specia order directing the owner to cease
such pollution or discharge immediately, and shall provide an opportunity for a hearing, after reasonable
notice as to the time and place thereof to the owner, to affirm, modify, amend or cancel such emergency
specia order. If an owner who has been issued such a specia order or an emergency special order is not
complying with the terms thereof, the Board may proceed in accordance with 8§ 62.1-44.23, and where
the order is based on a finding of an imminent and substantial danger, the court shall issue an injunction
compelling compliance with the emergency special order pending a hearing by the Board. If an
emergency special order requires cessation of a discharge, the Board shall provide an opportunity for a
hearing within 48 hours of the issuance of the injunction.

(8c) The provisions of this section notwithstanding, the Board may proceed directly under
§ 62.1-44.32 for any past violation or violations of any provision of this chapter or any regulation duly
promulgated hereunder.

(8d) With the consent of any owner who has violated or failed, neglected or refused to obey any
regulation or order of the Board, any condition of a permit or any provision of this chapter, the Board
may provide, in an order issued by the Board against such person, for the payment of civil charges for
past violations in specific sums not to exceed the limit specified in § 62.1-44.32 (a). Such civil charges
shall be instead of any appropriate civil penaty which could be imposed under 8 62.1-44.32 (@) and
shall not be subject to the provisions of 8 2.2-514. Such civil charges shall be pad into the state
treasury and deposited by the State Treasurer into the Virginia Environmental Emergency Response
Fund (8 10.1-2500 et seq.), excluding civil charges assessed for violations of Article 9 (8 62.1-44.34.8 et
seq.) or 10 (8§ 62.1-44.34:10 et seq.) of Chapter 3.1 of this title, or a regulation, administrative or
judicial order, or term or condition of approval relating to or issued under those articles.

The amendments to this section adopted by the 1976 Session of the General Assembly shall not be
construed as limiting or expanding any cause of action or any other remedy possessed by the Board
prior to the effective date of said amendments.

(8e) The Board shall develop and provide an opportunity for public comment on guidelines and
procedures that contain specific criteria for calculating the appropriate penalty for each violation based
upon the severity of the violations, the extent of any potential or actual environmental harm, the
compliance history of the facility or person, any economic benefit realized from the noncompliance, and
the ability of the person to pay the penalty.

(9) To make such rulings under 88 62.1-44.16, 62.1-44.17 and 62.1-44.19 as may be required upon
requests or applications to the Board, the owner or owners affected to be notified by certified mail as
soon as practicable after the Board makes them and such rulings to become effective upon such
notification.

(10) To adopt such regulations as it deems necessary to enforce the general water quality
management program of the Board in al or part of the Commonwealth, except that a description of
provisions of any proposed regulation which are more restrictive than applicable federal requirements,
together with the reason why the more restrictive provisions are needed, shall be provided to the
standing committee of each house of the General Assembly to which matters relating to the content of
the regulation are most properly referable.

(11) To investigate any large-scale killing of fish.

(8) Whenever the Board shall determine that any owner, whether or not he shall have been issued a
certificate for discharge of waste, has discharged sewage, industrial waste, or other waste into state
waters in such quantity, concentration or manner that fish are killed as a result thereof, it may effect
such settlement with the owner as will cover the costs incurred by the Board and by the Department of
Game and Inland Fisheries in investigating such killing of fish, plus the replacement value of the fish
destroyed, or as it deems proper, and if no such settlement is reached within a reasonable time, the
Board shall authorize its executive secretary to bring a civil action in the name of the Board to recover
from the owner such costs and value, plus any court or other legal costs incurred in connection with
such action.

(b) If the owner is a political subdivision of the Commonwealth, the action may be brought in any
circuit court within the territory embraced by such political subdivision. If the owner is an
establishment, as defined in this chapter, the action shall be brought in the circuit court of the city or the
circuit court of the county in which such establishment is located. If the owner is an individual or group
of individuals, the action shall be brought in the circuit court of the city or circuit court of the county in
which such person or any of them reside.

(c) For the purposes of this subsection the State Water Control Board shall be deemed the owner of
the fish killed and the proceedings shall be as though the State Water Control Board were the owner of
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the fish. The fact that the owner has or held a certificate issued under this chapter shall not be raised as
a defense in bar to any such action.

(d) The proceeds of any recovery had under this subsection shall, when received by the Board, be
applied, first, to reimburse the Board for any expenses incurred in investigating such killing of fish. The
balance shall be paid to the Board of Game and Inland Fisheries to be used for the fisheries
management practices as in its judgment will best restore or replace the fisheries' values lost as a result
of such discharge of waste, including, where appropriate, replacement of the fish killed with game fish
or other appropriate species. Any such funds received are hereby appropriated for that purpose.

(e) Nothing in this subsection shall be construed in any way to limit or prevent any other action
which is now authorized by law by the Board against any owner.

(f) Notwithstanding the foregoing, the provisions of this subsection shall not apply to any owner who
adds or applies any chemicals or other substances that are recommended or approved by the State
Department of Health to state waters in the course of processing or treating such waters for public water
supply purposes, except where negligence is shown.

(12) To administer programs of financial assistance for planning, construction, operation, and
maintenance of water quality control facilities for political subdivisions in the Commonwealth.

(13) To establish policies and programs for effective area-wide or basin-wide water quality control
and management. The Board may develop comprehensive pollution abatement and water quality control
plans on an area-wide or basin-wide basis. In conjunction with this, the Board, when considering
proposals for waste treatment facilities, is to consider the feasibility of combined or joint treatment
facilities and is to ensure that the approval of waste treatment facilities is in accordance with the water
quality management and pollution control plan in the watershed or basin as a whole. In making such
determinations, the Board is to seek the advice of local, regional, or state planning authorities.

(14) To establish requirements for the treatment of sewage, industrial wastes and other wastes that
are consistent with the purposes of this chapter; however, no treatment shall be less than secondary or
its equivalent, unless the owner can demonstrate that a lesser degree of treatment is consistent with the
purposes of this chapter.

(15) To promote and establish requirements for the reclamation and reuse of wastewater that are
protective of state waters and public health as an aternative to directly discharging pollutants into waters
of the state. The requirements shall address various potential categories of reuse and may include
general permits and provide for greater flexibility and less stringent requirements commensurate with the
quality of the reclaimed water and its intended use. The requirements shall be developed in consultation
with the Department of Health and other appropriate state agencies. This authority shall not be construed
as conferring upon the Board any power or duty duplicative of those of the State Board of Health.

(16) To establish and implement policies and programs to protect and enhance the Commonwealth's
wetland resources. Regulatory programs shall be designed to achieve no net loss of existing wetland
acreage and functions. Voluntary and incentive-based programs shall be developed to achieve a net
resource gain in acreage and functions of wetlands. The Board shall seek and obtain advice and
guidance from the Virginia Institute of Marine Science in implementing these policies and programs.

§ 62.1-246. When Board may initiate a surface water management area study proceeding; hearing
required.

A. The Board upon its own motion or, in its discretion, upon receipt of a petition therefor by any
county, city or town within the surface water management area in question, or any state agency, may
initiate a surface water management area proceeding whenever in its judgment there is evidence to
indicate that:

1. A stream has substantial instream values as indicated by evidence of fishery, recreation, habitat,
cultural or aesthetic properties, and

2. Historical records or current conditions indicate that a low flow condition could occur which
would threaten important instream uses; and

3. Current or potential offstream uses contribute to or are likely to exacerbate natural low flow
conditions to the detriment of instream values.

B. If, after a public hearing held pursuant to § 2:2-4007 2.2-4007.01, or at the request of an affected
person or on the Board's motion, a hearing shall be held under 8§ 2.2-4009, and the Board finds that the
conditions required above exist and further finds that the public welfare, health and safety require that
regulatory efforts be initiated, the Board shall declare the area in question to be a surface water
management area. The Board shall cause notice of the surface water management area to be published in
a newspaper of genera circulation throughout the area, and shall mail a copy of its decision to the
mayor or chairman of the governing body of each county, city or town within which any part of the
area lies, or which is known by the Board to make offstream use of water from the area, and to the
chief administrative officer of any federal facility known by the Board to be using water from within the
area. The Board shall include in its decision a definition of the boundaries of the water management
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area.
§63.2-217. Board to adopt regulations.
The Board shall adopt such regulations, not in conflict with this title, as may be necessary or
desirable to carry out the purpose of this title. Before the Board acts on a regulation to be published in

the Virginia Register of Regulations pursuant to § 22-4007 2.2-4007.05, the Board shall examine the
potential fiscal impact of such regulation on local boards. For regulations with potentia fiscal impact,
the Board shall share copies of the fiscal analysis with local boards prior to submission of the regulation
to the Department of Planning and Budget for purposes of the economic impact analysis under
subsection H of §2.2-4007 § 2.2-4007.04. The fiscal impact analysis shal include the projected costs
and savings to the local boards to implement or comply with such regulation and, where applicable,
sources of potential funds to implement or comply with such regulation.

The Board also may adopt such regulations to authorize local boards to destroy or otherwise dispose
of such records as the local boards in their discretion deem are no longer necessary in such offices and
that serve no further administrative, historical or financial purpose.
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