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HOUSE BILL NO. 1953
AMENDMENT IN THE NATURE OF A SUBSTITUTE
(Proposed by the House Committee on Commerce and Labor)
(Patrons Prior to Substitute—Delegates Morgan and Nixon [HB 2722])
House Amendmentsin [ ] - February 3, 2007
A BILL to amend and reenact 88 6.1-5, [ 321-325; | 54.1-2820, and 54.1-2822 of the Code of Virginia,
relating to arrangements for payment of burial and funeral expenses.

Be it enacted by the General Assembly of Virginia:

1. That 88 6.1-5, [ 321-325; | 54.1-2820, and 54.1-2822 of the Code of Virginia are amended and
reenacted as follows:

§6.1-5. Who shall not do a banking or trust business.

No person, copartnership or corporation, except corporations duly chartered and already conducting
the banking business or trust business in this Commonweath under authority of the laws of this
Commonwealth or the United States, or which shall hereafter be incorporated under the laws of this
Commonwealth or authorized to do business in this Commonwealth under the banking laws of the
United States, and except banks which may be authorized, after July 1, 1995, to establish and operate
one or more branches in this Commonwealth under Article 5.1 (8§ 6.1-44.1 et seq.) or 5.2 (8§ 6.1-44.15 et
seg.) of this chapter, and except trust companies or institutions that may be authorized to establish and
operate one or more trust offices or conduct business in this Commonweath under Article 3.1
(8 6.1-32.1 et seq.), Article 3.2 (8§ 6.1-32.11 et seq.), Article 3.2:1 (8§ 6.1-32.30:1 et seq.) or Article 3.3
(8 6.1-32.31 et seq.) of this chapter, shall engage in the banking business or trust business in this
Commonwealth, and no foreign corporation, except as permitted in Chapter 14 (8 6.1-390 et seq.) and
Chapter 15 (8 6.1-398 et seq.) of this title, shall do a banking or trust business in this Commonwealth.
Nothing in this chapter, however, shall:

{1). Prevent a natural person from qualifying and acting as trustee, personal representative, guardian,
conservator, committee or in any other fiduciary capacity,

{2). Prevent any person or copartnership or corporation from lending money on rea estate and
personal security or collateral, or from guaranteeing the payment of bonds, notes, hills and other
obligations, or from purchasing or selling stocks and bonds, er

{3). Prevent any bank or trust company organized under the laws of this Commonwealth from
qualifying and acting in another state or in the District of Columbia, as trustee, persona representative,
guardian of a minor, conservator or committee or in any other fiduciary capacity, when permitted so to
do by the laws of such other state or District; or

4. Prevent an incorporated association that is authorized to sell burial association group life
insurance certificates in the Commonwealth, as described in the definition of limited burial insurance
authority in § 38.2-1800, whose principal purpose is to assist its members in (i) financial planning for
their funerals and burials and (ii) obtaining insurance for the payment, in whole or in part, for funeral,
burial, and related expenses, from serving as trustee of a trust established pursuant to § 54.1-2822.

Nothing in this section shall be construed to prevent banks or trust companies organized in this
Commonwealth and chartered under the laws of the United States from transacting business in Virginia.

Nothing in this section shall be construed to prevent a red estate broker as defined in § 54.1-2100
from owning or operating a bank provided that the requirements of this chapter are met.

[ §-32:1-325: Board to submit plan for medical assistance services to Secretary of Health and Human
Serviees pursvant to federal faw; administration of plan; econtracts with health care

ATIheBeaFésubjeqmmeappmvdefmeremepsaumen%edmpFepareammd#emamem
thme and submit to the Secretary of the United States Department of Health and Human Services a state
plan for medical assistance services pursuant to Fitle XX of the United States Social Seeurity Act and
any amendments thereto. The Board shall include in such plan:

1 A provision for payment of medical assistance on behalf of individuals; up to the age of 2%
placed in foster homes or private institutions by private;, nenprefit agencies Heensed as ehild-placing

by%DepaﬁmeMefSee@Seme&se#pbeed%ugh&&eand@e&sabad&edadepﬂensm
the extent permitted under federal statute;

2. A provision for determining dligibility for benefits for medically needy individuals which
disregards from countable resources an amount not i excess of $3,500 $7,000 for the individual and an
amount not i excess of $3.500 $7,000 for his spouse when such resources have been sel aside to meet
the burial expenses of the individual or his spouse. The ameunt disregarded shall be redueced by () the
face value of life insurance on the life of an individual owned by the individual or his speuse if the
cash surrender value of such pehicies has been excluded from countable resources and (1) the amount of
any other revocable or irrevocable trust; contract; or other arrangement specifically designated for the
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purpose of meeting the idividual's or his spouse's burial expenses;

3: A requirement that; i1 determining eligibility; a home shall be disregarded: For those medically
needy persons whose eligibility for medical assistance is required by federal law to be dependent on the
budget for Aid to Families with Dependent Children; a home means the house and lot used
as the prineipa residence and all contiguous property. For all other persons; a home shall mean the
house and let used as the principal residence; as well as all contiguous property, as long as the value of
the land; exclusive of the lot occupied by the house; does not exceed $5,000: In any case i which the
definition of home as provided here is more restrictive than that provided in the state plan for medical
assistance services i1 Mirginia as it was in effect on January 1; 1972; then a home means the house and
lot used as the principal residence and all contiguous property essential to the operation of the home

of value:

4. A provision for payment of medical assistance on behalf of individuals up to the age of 2%; whe
are Medicaid eligible for medicaly necessary stays 1 acdte care fachHties 1 excess of 21 days per
admission:

5. A provision for deducting from an institutionalized recipient's income an amount for the
maintenance of the individual's spouse at home;

6. A provision for payment of medical assistance on behaf of pregnant women which provides for
payment for inpatient pestpartum treatiment i1 accordance with the medical eriteria odthined in the mest
current version of or an official update to the “Guidelines for Pertnatal Care” prepared by the Amertcan
qummm@@eqmmmﬁmmm

Services' prepared by the American Colege of Obstetricians and
Gyneeetegirsts shall be made for any postpartum home visit or visits for the methers and the
chitdren whieh are within the time periods recommended by the attending physieians i aceardance with
and as ihdicated by sueh Guidelines or Standards: For the purpeses of this subdivision, sueh Guidelines
or Standards shall include any changes thereto within six months of the publication of such Guidelines
or Standards or any official amendment thereto;

% A provision for the payment for family planning services on behaf of women who were
Medicaid-eligible for prenatal care and delivery as provided in this section at the time of delivery. Sueh
family planning services shall begin with delivery and continue for a period of 24 menths; i the woman
continues to meet the financial eligibility requirements for a preghnant woman under Medicaid: For the
purposes of this section; famihy planning services shall not cover payment for abortion services and no
funds shall be used to perform; assist; encourage or make direct referrals for abortions;

8. A provision for payment of medical assistance for high-dose chemotherapy and bone marrow
transplants on behalf of individuals over the age of 21 who have been diagnesed with hymphoma; breast
cancer; myeloma; or ledkemia and have been determined by the treating health care provider to have a
performance status sufficient to proceed with sueh high-dese chemetherapy and bene marrew transphant:
Appedls of these cases shall be handled 1 accordance with the Department's expedited appeals process:

9 A provision identifying entities approved by the Board to receive applications and to determine

i&ApFevLsienieereastreeen&Fueﬁvenga:yﬁeHewmgthemedmaH-y removal of a

neempyeempteteerpamawemevaleiabpeastteranymedaeaueasen

13. A provision for payment of medical assistance which provides for payment for 48 hours of
patient treatment for a patient fellowing a radical or moditied radical mastectomy and 24 hours of
mpatient care following a total mastectomy or a partial mastectomy with bymph pode dissection for
treatment of disease or trapma of the breast: Nothing 1 this subdhdsion shall be construed as reguirnig
the provision of inpatient coverage where the attending physician in consultation with the patient
detemm&sth&asheﬁerpen@defhespﬁalstaywapprepnate

4. A requirement that certificates of medical necessity for durable medical equipment and any
supperting vertable decumentation shall be sigped; dated; and returned by the physician;
assistant; oF Adrse practitioner and W the durable medicadl eguipment providers pessession within 60
days from the time the ordered durable medical eguipment and supphies are Hrst furnished by the
durable medical equipment provider:

15. A provision for payment of medical assistance to (i) persons age 50 and over and (i) persons

age 40 and over who are at high risk for prostate cancer; according to the meost recent published
W&%W%M@%Mmﬂma%wmm%
examinations, ab i accordance with American Caneer Sectety guoidelines: For the purpese of this
subdivision, “PSA testing” means the anaysis of a blooed sample to determine the level of prosiate

specific antigen;



30f7

16. A provison for payment of medical assistance for low-dose screening mammograms for
determining the presence of occult breast cancer. Such coverage shall make available one screening
mammogram to persons age 35 through 39; ene such mammeogram biennially to persons age 40 through
49. and ene such mammeogram anndally to persons age 50 and ever Fhe term “mammogram™ means an
X-ray examination of the breast using egutpment dedicated specitically for mammography; ckuding but
not limited to the X-ray tube; filter; compression device, screens; film and cassettes; with an average
radiation exposure of less than one rad mid-breast; two views of each breast;

17. A provision;, when in compliance with federal law and regulation and approved by the Centers
mm&mm%mwwmmmmw
Medicaid-elgible stodents when sdeh services qualily for reimbursement by the Mirginia Medieaid
program and may be provided by school divisions;

18. A provision for payment of medical assistance services for liver; heart and lung transplantation
procedures for individuals over the age of 21 years when (i) there is no effective alternative medical or

therapy available with outcomes that are at least comparable; (i) the transplant procedure and

mmmmmwsmmm.mpmmmmmwmmmm
or program to determine the appropriateness of the patient for the procedure; () current medical therapy

%Mmmpm%mmwmmmmmm%%_mpms

semenmgwﬁhmmm&ieedeeeu#bbedmﬂ@q#e&gmmdeseepyqe@eneseepy;qm
appropriate circumstances radiologic Hmaging, N accordance with the most recently published
recommendations established by the American College of Gastroenterologys 1 consultation with the
recommendations:

20: A provision for payment of medica assistance for custom ocular prostheses;

21, A provision for payment for medical assistance for infant hearing screenings and all
audhologiesl oxammations provided pursaant to 5-321-641 wsng any technology approved by the
United States Foed and Brog Administration; and as recommended by the pational deint Committee on
mmm%mwmmmmmmmm

physemn i

pe#enmedbyaheensedaud@eg&@eenﬁ%mthe@e&meeerabseneeefheaﬁﬂgmss

22. A provision for payment of medical assistance, pursuant to the Breast and Cervical Gancer
Prevention apd Treatment Act of 2000 (R 106-354); for certain women with breast oF eervical caneer
when such women () have been screened for breast or cervical cancer uhder the Centers for Disease
Control and Prevention (EDC) Breast and Cervieal Cancer Early Detection Program established onder
Fitle XV of the Public Hedlth Service Act () need treatment for breast or cervical cancer; mcluding
treatment for a precancerous condition of the breast or cervix; (i) are not otherwise covered under
creditable coverage, as defined i 8§ 2701 (¢} of the Public Headlth Service Act; (iv) are not otherwise
cligible for medical assistance services under any mandatory categoricatly needy digibiity group: and
{4 have net attained age 65: This provision shall include an expedited eligibility determination for sueh
women:

23. A provision for the coordinated administration; tcluding outreach; enrolhment; re-enrclment and
services delivery; of medical assistance services provided to medically indigent children pursuant to this

chapter; which shall be called Family Access to Medical lnsurance Security (FAMIS) Plus and the
%%Wm%Ammmmmmwmwm
beth programs; and

24 A provistons when autherized by and 1 complianee with federal faws to establish a public-private
long-term care partpership program between the Commonwealth of Mirgia and private iasdrance
companies that shall be established through the filing of an amendment to the state plan for medical
assistance services by the Department of Medical Assistance Services. The purpose of the program shall
be to reduce Medicaid costs for long-term care by delaying or eliminating dependence on Medicaid for
sdeh serviees through encodraging the purchase of private lopg-term eare asurance policies that have
been designated as qudlified state leng-term care sdranee partnerships and may be used as the fst
seweeefbmemsie#mepaﬁmkpmpsmmearegempenmtsefmepmgmm%dmgme
treatment of assets for Medicaid eligibility and estate recovery; shall be structured in accordance with
federal taw and apphicable federad guidelines.
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B- 1 preparing the plan; the Board shalk:

1. Work cooperatively with the State Board of Health to ensure that quality patient care is provided
and that the health, safety; security; rights and welfare of patients are ensured:

2. lnitiate such cost containment or other measures as are set forth in the appropriation act:

3 Make, adopt; promulgate and enforce such regulations as may be necessary to carry out the
provistons of this chapter:

4. Examine; before acting on a regulation to be published in the Vlirginia Register of Regulations
mm%mmmmqmwmmmqm%

with potential fiscal impact; the Board shall share copies of the fiscal impact analysis

mmmqm%wmmmmmmmmmm
ihelude the projected costs/savings to the local boards of social services to implement or comply with

sueh regulation and; where applicable; sources of petential funds to implement or comply with sueh

mmmmmmmm%mmwmmm
%WQ%M&WMJWWW%%
With Deficiencies.”

6: On and after July 1; 2002; require that a prescription benefit card; health insurance benefit card; of
other technology that complies with the requirements sat forth in §-38.2-34074:2 be issued to each
reciprent of medical assistance services; and shall upon any changes 1 the required data dements sat
forth in subsection A of §-38.2-3407.4:2; either reissue the card or provide recipients such corrective
information as may be required to electronically process a prescription claim:

Gl—nerelerteenabtethe@emmenweal%h eentl-nuetelpeeei-veieeleralg;antse##ekmbu#sememtm
medical assistance or related services; the Board; subject to the approval of the Governor, may adept
regardless of any other provision of this chapter; such amendments to the state plan for mediea
assistance services as may be pecessary to conform such plan with amendments to the Unied States
Social Security Act or other relevant federal law and their implementing regulations or constructions of
these laws and regulations by courts of competent jurisdiction or the United States Secretary of Health
and Human Serviees:

Hn the event conforming amendments to the state plan for medical assistance services are adopted; the
Board shall net be required to comply with the requirements of Atticle 2 {§-2.2-4006 et seq-) of Chapter
40 of Title 22 However; the Board shal pursuant to the requirements of §-22-4002;, {(H notHy the
Registrar of Regulations that such amendment is necessary to meet the requirements of federal law or
regulations or because of the order of any state or federal court; or (i) certify to the Governor that the
regulations are necessitated by an emergency situation: Any sdeh amendments that are i confliet with
the Code of Virginia shall only remain i effect until July 1 fellowing adjournment of the next regular
session of the General Assambly wrless enaeted te laws

D- The Director of Medical Assistance Services is adthorized to:

1 Administer such state plan and receive and expend federal funds therefor in accordance with

federal and state laws and regulations; and enter into all contracts necessary or incidental to
the performance of the Department's duties and the execdtion of its powers as provided by taw:

2. Enter into agreements and contracts with medical care facilities; physicians; dentists and other
health care providers where necessary to carry ot the provisions of sueh state plan: Any sueh agreement
or contract shall terminate upen conviction of the provider of a fdomy: tn the event such conviction is
reversed upon appeal; the provider may apply to the Director of Medical Assistance Services for a new
agreement or contract. Such provider may aso apply to the Director for reconsideration of the
agreement or contract termination if the conviction is not appealed; or if i is not reversed upon appea-

3: Refuse to enter into or renew an agreement or contract with any provider who has been convicted
of a felony-

4. Reluse to enter into or renew an agreement of contract with a provider who s or has been a
principal in a professional or other corporation when such corporation has been convicted of a felony:

E: In any case in which a Medicaid agreement or contract is denied to a provider on the basis of his
interest in a convicted professional or other corperation; the Director shall; upen request; conduct a
hearing M accordance with the Administrative Process Act (5-22-4000 et seq regarding the providers
participation A the conduct resditing H the conviction:

Fhe Director's decision upon reconsideration shall be consistent with federa and state laws. Fhe
Director may consider the nature and extent of any adverse impact the agreement or contract denial or
termination may have on the medical care provided to Virginia Medicaid recipients.

F- When the services provided for by such plan are services which a marriage and family therapist;
clinieadl psychologist elinteal social worker; professional counselor, or elinieal nurse specialist s Heensed
to render in Virginia; the Director shall contract with any duly licensed marriage and family therapist
mmmwmmmmmmmq
licensed clinical nurse specialist who makes application to be a provider of such services; and thereafter
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shall pay for covered services as provided in the state plan. Fhe Board shall promulgate regulations

emmmwmmmmmeﬁmmmmeﬁ%
and Human Services such amendments to the state plan for medical assistance services as may be
permitted by federal law to establish a program of family assistance whereby children over the age of 18
years shall make reasonable contributions; as determined by regulations of the Board; toward the cost of
providing medical assistance under the plan to their parents:

H-. The Department of Medical Assistance Services shatk

L lnclude 1 Hs provider petworks and all of Hs hedth maintenance organization contracts a
provision for the payment of medical assistance on behalf of individuals up to the age of 21 who have
special needs and who are Medicaid dligible; including individuals who have been victims of child abuse

and neglect; for medically necessary assessment and treatment services; when such services are delivered
wawmmmmmmmwmmmmmqa
provider with comparable expertise; as determined by the Director:

%AmendmeMedd#meawmdnsmplemmMgFeg%enstedwdepandmptememan
exception, with procedural requirements; to mandatory enrolliment for certain children between birth and
age three certified by the Department of Mental Hedth, Menta Retardation and Substance Abuse
Services as eligible for services pursdant to Part © of the tndividuals with Disabilities Education Aet {20
U-SC 51471 et seqk

memgmmmnwmmmwmmmmd@bm
reciprents with special needs: The Board shall promulgate regulations regarding these spectal needs
patients; to include persons with AIDS; ventilator-dependent patients; and other recipients with special
needs as defined by the Board:

3 Except as provided in subdivision A 1 of §22-4345; the provisions of the Mirginia Pdblic
Procurement Aet (8224300 et seq) shall not apply to the activities of the Director adthorized by
subsection | of this section. Agreements made pursuant to this sdbsection shall comply with federal law
and ron.

§ 54.1-2820. Requirements of preneed funeral contracts.

A. It shal be unlawful for any person residing or doing business within this Commonwealth, to
make, either directly or indirectly by any means, a preneed funeral contract unless the contract:

1. Is made on forms prescribed by the Board and is written in clear, understandable language and
printed in easy-to-read type, size and style;

2. ldentifies the seller, seller's license number and contract buyer and the person for whom the
contract is purchased if other than the contract buyer;

3. Contains a complete description of the supplies or services purchased;

4. Clearly discloses whether the price of the supplies and services purchased is guaranteed;

5. States if funds are required to be trusted pursuant to 8 54.1-2822, the amount to be trusted, the
name of the trustee, the disposition of the interest, the fees, expenses and taxes which may be deducted
from the interest and a statement of the buyer's responsibility for taxes owed on the interest;

6. Contains the name, address and telephone number of the Board and lists the Board as the
regulatory agency which handles consumer complaints;

7. Provides that any person who makes payment under the contract may terminate the agreement at
any time prior to the furnishing of the services or supplies contracted for except as provided pursuant to
subsection B; if the purchaser terminates the contract within 30 days of execution, the purchaser shall be
refunded all consideration paid or delivered, together with any interest or income accrued thereon; if the
purchaser terminates the contract after 30 days, the purchaser shall be refunded any amounts required to
be deposited under § 54.1-2822, together with any interest or income accrued thereon;

8. Provides that if the particular supplies and services specified in the contract are unavailable at the
time of delivery, the seller shall be required to furnish supplies and services similar in style and at least
equal in quality of materia and workmanship and the representative of the deceased shall have the right
to choose the supplies or services to be substituted;

9. Discloses any penalties or restrictions, including but not limited to geographic restrictions or the
inability of the provider to perform, on the delivery of merchandise, services or prearrangement
guarantee; and

10. Complies with all disclosure requirements imposed by the Board.

If the contract seller will not be furnishing the supplies and services to the purchaser, the contract
seller must attach to the preneed funeral contract a copy of the seller's agreement with the provider.

B. Subject to the requirements of § 54.1-2822, a preneed funeral contract may provide for an
irrevocable trust or an amount in an irrevocable trust that is specifically identified as available
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exclusively for funeral or burial expenses, where:

1. A person irrevocably contracts for funeral goods and services, such person funds the contract by
prepaying for the goods and services, and the funeral provider residing or doing business within the
Commonwealth subsequently places the funds in a trust; or

2. A person establishes an irrevocable trust naming the funeral provider as the beneficiary; however,
such person shall have the right to change the beneficiary to another funeral provider pursuant to
§54.1-2822.

C. If a life insurance or annuity contract is used to fund the preneed funeral contract, the life
insurance or annuity contract shall provide either that the face value thereof shall be adjusted annually
by a factor equal to the annualized Consumer Price Index as published by the Office of Management
and Budget of the United States Bureau of Labor Satistics of the United States Department of Labor, or
a benefit payable at death under such contract that will equal or exceed the sum of all premiums paid
for such contract plus interest or dividends, which for the first 15 years shall be compounded annually at
arate of at least five percent. In any event, interest or dividends shall continue to be paid after 15 years.
In addition, the following must also be disclosed as prescribed by the Board:

1. The fact that a life insurance policy or annuity contract is involved or being used to fund the
preneed contract;

2. The nature of the relationship among the soliciting agent, the provider of the supplies or services,
the prearranger and the insurer;

3. The relationship of the life insurance policy or annuity contract to the funding of the preneed
contract and the nature and existence of any guarantees relating to the preneed contract; and

4. The impact on the preneed contract of (i) any changes in the life insurance policy or annuity
contract including but not limited to changes in the assignment, beneficiary designation or use of the
proceeds, (ii) any pendlties to be incurred by the policyholder as a result of failure to make premium
payments, (iii) any penalties to be incurred or moneys to be received as a result of cancellation or
surrender of the life insurance policy or annuity contract, and (iv) all relevant information concerning
what occurs and whether any entittements or obligations arise if there is a difference between the
proceeds of the life insurance policy or annuity contract and the amount actualy needed to fund the
preneed contract.

D. When the consideration consists in whole or in part of any rea estate, the contract shall be
recorded as an attachment to the deed whereby such real estate is conveyed, and the deed shall be
recorded in the clerk's office of the circuit court of the city or county in which the real estate being
conveyed is located.

E. If any funeral supplies are sold and delivered prior to the desath of the subject for whom they are
provided, and the seller or any legal entity in which he or a member of his family has an interest
thereafter stores these supplies, the risk of loss or damage shall be upon the seller during such period of
storage.

§54.1-2822. Deposit of money received pursuant to preneed funeral contract.

A. Within thirty days following the receipt of any money paid pursuant to any preneed funera
contract or interest or income accrued thereon, unless such amounts are paid to fund either an annuity or
an insurance policy which will be used to purchase the funeral supplies or services contracted for, the
person receiving such amounts shall deposit all consideration paid pursuant to the terms of a preneed
funeral contract in which the price of the supplies and services is not guaranteed, or ninety percent of all
consideration paid pursuant to the terms of a preneed funeral contract in which the price of the supplies
and services is guaranteed, in a specia account in a bank or savings institution doing business in this
Commonwealth.

B. The funds shall be deposited in separate, identifiable trust accounts setting forth the names of the
depositor, the trustee for the person who is the subject of the contract, the name of the person who will
render the funeral services and the name of the person who is the subject of the contract. The purchaser
shall have the right to change the beneficiary and trustee of the trust at any time prior to the furnishing
of the services or supplies contracted for under the preneed funeral contract. Trust account records shall
be subject to examination by the Board.

C. No funera director, embalmer, funeral service licensee, owner of a funeral establishment, or any
person employed by or having an interest in a funeral establishment shall serve as trustee of a trust
account for which any such person, or any funeral establishment owned by or employing such person or
in which such person has an interest, has been named the beneficiary or designated the provider of
services, unless two or more such persons are hamed and serve as trustees and are required to act jointly
in such fiduciary capacity. Subject to the terms of this subsection, and notwithstanding any other
provision of law, the trustee for any such trust account may be an incorporated association that is
authorized to sell burial association group life insurance certificates in the Commonwealth, as described
in the definition of limited burial insurance authority in § 38.2-1800, whose principal purpose is to
assist its members in (i) financial planning for their funerals and burials and (ii) obtaining insurance
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368 for the payment, in whole or in part, for funeral, burial, and related expenses.
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