VIRGINIA ACTSOF ASSEMBLY -- 2007 SESSION

CHAPTER 265

An Act to amend and reenact 88 54.1-2105.1, 55-517 through 55-522, 55-524, and 55-525 of the Code
of Virginia, relating to the Virginia Residential Property Disclosure Act.

[H 2011]
Approved March 12, 2007

Be it enacted by the General Assembly of Virginia:

1. That 88 54.1-2105.1, 55-517 through 55-522, 55-524, and 55-525 of the Code of Virginia are
amended and reenacted as follows:

§54.1-2105.1. Other powers and duties of the Real Estate Board.

In addition to the provisions of § 54.1-2105, the Board shall:

1. Administer the provisions of Chapter 29 (8 55-528 et seq.) of Title 55;

2. Develop and disseminate an association annua report form for use in accordance with
88 55-79.93:1, 55-504.1, and 55-516.1,;

3. Develop a residential property disclaimer statement form and a residential property disclosure
statement form for use in accordance with the provisions of §55-519 Chapter 27 (8 55-517 et seq.) of
Title 55; and

4. Develop and disseminate a one-page form to accompany association disclosure packets required
pursuant to § 55-512, which form shall summarize the unique characteristics of property owners
associations generally and shall make known to prospective purchasers the unusua and material
circumstances affecting a lot owner in a property owners association, including, but not limited to, the
obligation of a lot owner to pay regular annual or special assessments to the association, and the penalty
for failure or refusal to pay such assessments; the purposes for which such assessments may be used;
and the importance the declaration of restrictive covenants and other governing documents play in
association living.

§ 55-517. Applicability.

The provisions of this chapter apply only with respect to transfers by sale, exchange, installment land
sales contract, or lease with option to buy residential real property consisting of not less than one nor
more than four dwelling units, whether or not the transaction is with the assistance of a licensed red
estate broker or salesperson. For the purposes of this chapter, a "real estate contract” means a contract
for the sale, exchange, or lease with the option to buy residential real estate subject to this chapter.

§ 55-518. Exemptions.

A. The following are specifically excluded from the provisions of this chapter:

1. Transfers pursuant to court order including, but not limited to, transfers ordered by a court in
administration of an estate, transfers pursuant to a writ of execution, transfers by foreclosure sale or by
a deed in lieu of a foreclosure, transfers by a trustee in bankruptcy, transfers by eminent domain, and
transfers resulting from a decree for specific performance. Also, transfers by an assignment for the
benefit of creditors pursuant to Chapter 9 (8 55-156 et seq.) and transfers pursuant to escheats pursuant
to Chapter 9 (8 55-156 et seq.).

2. Transfers to a beneficiary of a deed of trust by a trustor or suecessor i interest who is in defadlit;
transfers by a trustee under a deed of trust pursuant to a foreclosure sale or by a deed in lieu of
foreclosure, or transfers by a beneficiary under a deed of trust who has acquired the real property at a
sale conducted pursuant to a foreclosure sale under a deed of trust or has acquired the real property by a
deed in lieu of foreclosure.

3. Transfers by a fiduciary in the course of the administration of a decedent's estate, guardianship,
conservatorship, or trust.

4. Transfers from one or more co-owners solely to one or more other co-owners.

5. Transfers made solely to any combination of a spouse or a person or persons in the lineal line of
consanguinity of one or more of the transferors.

6. Transfers between spouses resulting from a decree of divorce or a property settlement stipulation
pursuant to the provisions of Title 20.

7. Transfers made by virtue of the record owner's failure to pay any federal, state, or local taxes.

8. Transfers to or from any governmental entity or public or quasi-public housing authority or
agency.

9. Transfers involving the first sale of a dwelling; provided, that this exemption shall not apply to the
disclosures required by §55-519.1.

B. Notwithstanding the provisions of subdivision 9 of this section, the builder of a new dwelling
shall disclose in writing to the purchaser thereof all known material defects which would constitute a
violation of any applicable building code. In addition, for property that is located wholly or partialy in
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any locality comprising Planning District 15, the builder or owner, if the builder is not the owner of the
property, shall disclose in writing whether the builder or owner has any knowledge of (i) whether
mining operations have previously been conducted on the property or (ii) the presence of abandoned
mines, shafts, or pits, if any. The disclosures required by this subsection shall be made by a builder or
owner (i) when sdlling a completed dwelling, before acceptance of the purchase contract or (ii) when
selling a dwelling before or during its construction, after issuance of a certificate of occupancy. Such
disclosure shall not abrogate any warranty or any other contractual obligations the builder or owner may
have to the purchaser. The disclosure required by this subsection may be made on the disclosure form
described in § 55-519. Fhe builder or owner may Rot satisfy the requirements of this subsection by the
use of the disclaimer statement described i §-55-519. If no defects are known by the builder to exist,
no written disclosure is required by this subsection.

§55-519. Required disclosures.

A. With regard to transfers described in 8§ 55-517 of this chapter, the owner of the residential rea
property shall furnish to a purchaser ene of the following:

1. Except with respect to the disclosures required by 8 55-519.1; a residential property disclaimer
disclosure statement in a form provided by the Real Estate Board stating that the owner makes re the
following representations or warranties as to the condition of the real property o any Hmprovements
thereon; and that the purchaser will be receiving the real property “as is that is; with all defects which
may exst i any, except as otherwise provided 1 the real estate purchase contract; o

2 A residential property disclosure statement disclosing those items contained in a form provided by
the Real Estate Board to implement the provisions of this chapter and to list items which are required to
be disclosed relative to the physical condition of the property. Such disclosure form may Hclude defects
of which the awner has actudl knowledge regarding: () the water and sewer systems, tackuding the
sodree of househeld water, water treatment system; and sprinkler systam: G asdlation; (HH struetoral
systems, ckuding roof, walls, Hoors; foundation, and any basement; (v} plumbing, dectrical; heating
and air conditioning systems; () wood-destroying ihsect infestation; (wvi) land use matters {vih)
hazardous or regulated materials, including ashestos; lead-based paint; radon; and storage
tanks or other adverse environmental site conditions; and {(vii) other material defects known to the
owner The disclosure form shall contain a hotice to prospective purchasers and owners (g that the
prospective and the owner may wish to obtain professional advice or inspections of the
property and (b} that trformation +s avallable a the Department of Environmental Quality which
identifies confirmed releases or discharges of oil or other adverse environmental site conditions that may
affect the property: The disclosure form shall also contain a notice to purchasers that the information
contained in the disclosure is the representations of the ewner and is net the representations of the
broker or salesperson; i any: The ewner shall net be required to undertake o provide any i

or Hnspection of the property in order to make the disclosures required by this chapter:

(i) The owner makes no representations or warranties as to the condition of the real property or any
improvements thereon, and purchasers are advised to exercise whatever due diligence a particular
purchaser deems necessary including obtaining a certified home inspection, as defined in § 54.1-500, in
accordance with terms and conditions as may be contained in the real estate purchase contract, but in
any event, prior to settlement on a parcel of residential real property;

B- Fhe disclosure and disclaimer forms shall contain a netice to purchasers that regardless of whether
the owner proceeds under subdivision A 1 o A 2 the

(i) The owner makes no representations with respect to any matters whieh that may pertain to
parcels adjacent to the subject parcel and that - Further; such netice shall agvise purchasers are advised
to exercise whatever due diligence a particular purchaser deems necessary with respect to adjacent
parcels in accordance with terms and conditions as may be contained in the real estate purchase contract,
but in any event, prior to settlement on a parcel of residential real property-;

G: The disclosure and disclaimer forms shall contain a netice to purchasers that regardless of whether
meewnapmeeedsundasubdmenAlmA%#pFepaWBMmahgenedﬂmd@gH&ed
by the locality pursuant to § 15.2-2306 and which the owner has knowledge of such
mmmmwmmmmmmmmmmm
due ditigence a partieatar parehaser deems necessary 1o determine

(iii) The owner makes no representations to any matters that pertain to whether the provisions of
any historic district ordinance affect the property and purchasers are advised to exercise whatever due
diligence a particular purchaser deems necessary with respect to any historic district designated by the
locality pursuant to 8§ 15.2-2306, including review of any local ordinance creating such district or any
official map adopted by the locality depicting historic districts, in accordance with terms and conditions
as may be contained in the real estate purchase contract, but in any event, prior to settlement on a parcel
of residential real property.

B The disclosure and disclabmer forms shall contain a notice to purchasers that regardless of whether
the owner proceeds under subdivision A 1 or A 2; the

(iv) The owner makes no representations with respect to whether the property contains any resource
protection areas established in an ordinance implementing the Chesapeske Bay Preservation Act



30f 5

(8 10.1-2100 et seq.) adopted by the locality where the property is located pursuant to 8 10.1-2109:
Further; such netice shall advise and that purchasers are advised to exercise whatever due diligence a
particular purchaser deems necessary to determine whether the provisions of any such ordinance affect
the property, including review of any official map adopted by the locdity depicting resource protection
areas, in accordance with terms and conditions as may be contained in the real estate purchase contract,
but in any event, prior to settlement on a parcel of residential real property-;

E. The disclosure and disclaimer forms shall contain a netice to purchasers that whether the owner
proceeds under subdivision A 1 or A 2;

(v) The owner makes no representations with respect to information on any sexual offenders
registered under Chapter 23 (§ 19.2-387 et seq.) of Title 19.2 and that purchasers sheuld are advised to
exercise whatever due diligence they deem necessary with respect to such information en any sexdal
offenders registered under Chapter 23 (5-19:2-387 et seq) of TFtle 19:2; including how to ebtain sueh
mrfermation, in accordance with terms and conditions as may be contained in the real estate purchase
contract, but in any event, prior to settlement pursuant to that contract:; and

;mm@mmmm%mammmmmmmmm
proceeds under subdivision 1 or 2 of subsection A; the

(vi) The owner represents that there are no pending enforcement actions pursuant to the Uniform
Statewide Building Code (8§ 36-97 et seq.) that affect the safe, decent, and sanitary living conditions of
the property of which the owner has been notified in writing by the locality, except as disclosed on the
disclosure statement.

§ 55-519.1. Required disclosures pertaining to a military air installation.

The owner of residential real property located in any locality in which a military air installation is
located; oF in any adjacent toeality; shall furnish te the purehaser shall disclose to the purchaser whether
the subject parcel is located in a noise zone or accident potential zone, or both, if so designated on the
official zoning map by the locality in which the property is located on a form provided by the Real
Estate Board; a witten disclosure stating that such property is located in a neise zore or accident

Zone; or beth; as designated by the lecality in its official zoning map. Such disclosure shall
state the specific noise zone or accident potential zone, or both, in which the property is located
according to the official zoning map.

§ 55-520. Time for disclosure; termination of contract.

A. The owner of residential real property subject to this chapter shall deliver to the purchaser the
written disclesures or disclaimer disclosure statement required by this chapter prior to the acceptance of
a rea estate purchase contract or otherwise be subject to the provisions of subsection B of this section.
For the purposes of this chapter, a “real estate purchase contract means a contract for the sale

. of lease with option to buy of red estate subject to this chapter; and "acceptance’ means the
full execution of a rea estate purchase contract by all parties. The residential property disclaimer
statement or residential property disclosure statement may be included in the real estate purchase
contract, in an addendum thereto, or in a separate document.

B. If the disclosure or disclaimer statement required by this chapter is delivered to the purchaser after
the acceptance of the rea estate purchase contract, the purchaser's sole remedy shall be to terminate the
real estate purchase contract at or prior to the earliest of (i)three days after delivery of the disclosure of
disclaimer statement in person; er (ii) five days after the postmark if the disclosure er disclaimer
statement is deposited in the United States mail, postage prepaid, and properly addressed to the
purchaser; e (iii) settlement upon purchase of the property; e¢ (iv) occupancy of the property by the
purchaser; or {4 the execution by the purchaser of a written waiver of the of
termination under this ehapter contained A a writing separate from the real estate purehase eontragt; oF
& (v) the purchaser making written application to a lender for a mortgage loan where such application
contains a disclosure that the right of termination shall end upon the application for the mortgage loan;
or (vi) the execution by the purchaser after receiving the disclosure statement required by this chapter
of a written waiver of the purchaser's right of termination under this chapter contained in a writing
separate from the real estate purchase contract. In order to terminate a rea estate purchase contract
when permitted by this chapter, the purchaser must, within the times required by this chapter, give
written notice to the owner either by hand delivery or by United States mail, postage prepaid, and
properly addressed to the owner. If the purchaser terminates a rea estate purchase contract in
compliance with this chapter, the termination shall be without penalty to the purchaser, and any deposit
shall be promptly returned to the purchaser. Any rights of the purchaser to terminate the contract
provided by this chapter shall end i not exercised prior to the earlier of (i) the making of a written
apphication to a lender for a mortgage loan where the application contains a disclosdre that the right of
termination shall end upen the application for the mortgage loan or (i) settlement or occupancy by the
purchaser; in the event of a sale; or eceupancy; N the event of a lease with eptien to

C. Notwithstanding the provisions of subsection B er of subdivision B 2 of § 55-524, no purchaser
of residential real property located in a noise zone designated on the official zoning map of the locality
as having a day-night average sound level of less than 65 decibels shall have the right to terminate a
rea estate purchase contract pursuant to this section for failure of the property owner to timely provide
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any disclosure required by § 55-519.1.

§ 55-521. Owner liability.

A. Except with respect to the disclosures required by 8 55-519.1, the owner shall not be liable for
any error, inaccuracy or omission of any information delivered pursuant to this chapter if: (i) the error,
inaccuracy or omission was not within the actual knowledge of the owner or was based on information
provided by public agencies or by other persons providing information as specified in subsection B that
is required to be disclosed pursuant to this chapter, or the owner reasonably believed the information to
be correct, and (ii) the owner was not grossly negligent in obtaining the information from a third party
and transmitting it. The owner shal not be liable for any error, inaccuracy, or omission of any
information required to be disclosed by § 55-519.1 if the error, inaccuracy, or omission was the result of
information provided by an officer or employee of the locality in which the property is located.

B. The delivery by a public agency or other person, as described in subsection C below, of any
information required to be disclosed by this chapter to a prospective purchaser shall be deemed to
comply with the requirements of this chapter and shall relieve the owner of any further duty under this
chapter with respect to that item of information.

C. The delivery by the owner of a report or opinion prepared by a licensed engineer, land surveyor,
geologist, wood-destroying insect control expert, contractor or ether home inspection expert, dealing
with matters within the scope of the professional’s license or expertise, shall satisfy the requirements of
subsection A this chapter if the information is provided to the ewner prospective purchaser pursuant to
a request therefor, whether written or oral. In responding to such a request, an expert may indicate, in
writing, an understanding that the information provided will be used in fulfilling the requirements of this
chapter and, if so, shal indicate the required disclosures, or portions thereof, to which the information
being furnished is applicable. Where such a statement is furnished, the expert shall not be responsible
for any items of information, or, portions thereof, other than those expressy set forth in the statement.

§ 55-522. Change in circumstances.

If information disclosed in accordance with this chapter is subsequently rendered or discovered to be
inaccurate as a result of any act, occurrence, information received, circumstance or agreement subsequent
to the delivery of the required disclosures, the inaccuracy resulting therefrom does not constitute a
violation of this chapter. However, at or before settlement, the owner shall be required to disclose any
material change in the physieal eondition of disclosures made relative to the property or certify to the
purchaser at settlement that the eendition of disclosures made relative to the property s are substantially
the same as it was when the disclosure form was provided. If, at the time the disclosures are required to
be made, an item of information required to be disclosed is unknown or not available to the owner, the
owner may state that the information is unknown or may use an approximation of the information,
provided the approximation is clearly identified as such, is reasonable, is based on the actual knowledge
of the owner, and is not used for the purpose of circumventing or evading this chapter.

§ 55-524. Actions under this chapter.

A. Notwithstanding any other provision of this chapter or any other statute or regulation, no cause of
action shall arise against an owner or a rea estate licensee for failure to disclose that an occupant of the
subject rea property, whether or not such real property is subject to this chapter, was afflicted with
human immunodeficiency virus (HIV) or that the real property was the site of:

1. An act or occurrence which had no effect on the physical structure of the real property, its
physical environment, or the improvements located thereon; or

2. A homicide, felony, or suicide.

B. The purchaser's remedies hereunder for failure of an owner to comply with the provisions of this
chapter are as follows:

1. In the event of a misrepresentation iR any residential property disclosure statement or failure to
deliver a disclosure or disclaimer statement; an action for actual damages suffered as a result of defects
existing 1 the property as of the date of execution of the redl estate purchase contract which would
have been disclosed by a disclosure in compliance with this chapter and of which the purchaser was not
aware at the time of settlement i by sale of the property; or oceupancy by the purchaser if by lease
with the option to purchase: of If the owner fails to provide

2 1 the event of a misrepresentation in any residential property disclosure statement or the failure to
provide the disclosure er disclaimer statement required by this chapter, the contract may be terminated
subject to the provisions of subsection B of § 55-520.

3 2. In the event the owner fails to provide the disclosure required by 8§ 55-519.1, or the owner
misrepresents, willfully or otherwise, the information required in such disclosure, except as result of
information provided by an officer or employee of the locality in which the property is located, the
purchaser may maintain an action to recover his actual damages suffered as the result of such violation.
Notwithstanding the provisions of this subdivision, no purchaser of residential real property located in a
noise zone designated on the official zoning map of the locality as having a day-night average sound
level of less than 65 decibels shall have a right to maintain an action for damages pursuant to this
section.

C. Any action brought under this subsection shall be commenced within one year of the date the
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purchaser received the disclosure er disclaimer statement. If no disclosure or disclaimer statement was
delivered to the purchaser, an action shall be commenced within one year of the date of settlement if by
sale, or occupancy if by lease with an option to purchase.

Nothing contained herein shall prevent a purchaser from pursuing any remedies at law or equity
otherwise available against an owner in the event of an owner's intentional or willful misrepresentation
of the condition of the subject property.

§ 55-525. Real Estate Board to develop form; when effective.

An owner shall be required to make disclosures er a disclaimer required by this chapter for red
property subject to a rea estate purchase contract which is fully executed by all parties thereto on and
after duly 1; 1993 January 1, 2008. On or before January 1, 1993 2008, the Real Estate Board shall; by
regutation; develop the forms form for the residential property disclaimer statement and the residential
property disclosure statement. and shall provide at least one copy of each form to all Heensees of the
Board: Until such time as the forms are developed by the Board; forms eurrently in use may continue to
be used: After development of the initial forms; the in accordance with § 54.1-2105.1. The Board mays;
by regulation; at any time amend the ferms form as the Board deems necessary and appropriate.

Prior to July 1, 1993; at which time an owner of residential real property shall be required to provide
a purchaser with disclosures required by this chapter; the parties may agree iR writing (5 11 the red
estate purchase contract; (i) 1 an addendum to the real estate purchase contract; of (b Hh a separate
agreement; that the provisions of this chapter shall apply Upon such agreement; the owner of residential
real property shall provide the purchaser with a residential property disclaimer statement or a residential
property disclosure statement: Such statement may be prepared by the owner; an altorneys o a real
estate broker and shall comply with the provisions of this chapter:



