
2006 SESSION

ENROLLED

1 VIRGINIA ACTS OF ASSEMBLY –– CHAPTER

2 An Act to amend and reenact §§ 38.2-4214, 38.2-4319, and 38.2-4509 of the Code of Virginia and to
3 amend the Code of Virginia by adding in Chapter 35 of Title 38.2 an article numbered 5, consisting
4 of sections numbered 38.2-3551 through 38.2-3555, relating to small employer health insurance
5 pooling.

6 [H 761]
7 Approved

8 Be it enacted by the General Assembly of Virginia:
9 1. That §§ 38.2-4214, 38.2-4319, and 38.2-4509 of the Code of Virginia are amended and reenacted

10 and that the Code of Virginia is amended by adding in Chapter 35 of Title 38.2 an article
11 numbered 5, consisting of sections numbered 38.2-3551 through 38.2-3555, as follows:
12 Article 5.
13 Small Employer Health Insurance Pooling.
14 § 38.2-3551. Definitions.
15 As used in this article:
16 "Eligible dependent" means an individual who may be covered as a dependent under a group health
17 policy or policies and who is eligible, as determined by a small employer health group cooperative, for
18 coverage as a dependent of an eligible employee under a group health policy or policies issued to or
19 through such small employer health group cooperative.
20 "Eligible employee" means an employee who works for a small employer on a full-time basis, has a
21 normal work week of 30 or more hours, has satisfied applicable waiting period requirements, and is not
22 a part-time, temporary, or substitute employee.
23 "Employer-member" means a small employer participating in a small employer health group
24 cooperative.
25 "Group health policy" or "policy" means a group insurance policy providing hospital, medical and
26 surgical or major medical coverage on an expense-incurred basis, a group accident and sickness
27 insurance policy or subscription contract, and a group health care plan for health care services or
28 limited health care services provided by a health maintenance organization. For the purposes of this
29 article, a group health policy or policy shall also mean a policy or plan provided by a dental or
30 optometric services plan, dental plan organization, and a health maintenance organization offering
31 limited health care services as defined in § 38.2-4300.
32 "Health insurance issuer" or "issuer" means a company authorized to issue coverage under Article 3
33 (§ 38.2-3521.1 et seq.) of Chapter 35, Chapter 42 (§ 38.2-4200 et seq.), Chapter 43 (§ 38.2-4300 et
34 seq.), Chapter 45 (§ 38.2-4500 et seq.), or Chapter 61 (§ 38.2-6100 et seq.) of this title.
35 "Health status-related factor" means the following in relation to the individual or a dependent
36 eligible for coverage under a group health plan or health insurance coverage offered by a health
37 insurance issuer:
38 1. Health status;
39 2. Medical condition, including both physical and mental illnesses;
40 3. Claims experience;
41 4. Receipt of health care;
42 5. Medical history;
43 6. Genetic information;
44 7. Evidence of insurability, including conditions arising out of acts of domestic violence; or
45 8. Disability.
46 "Service area" means the geographic area within which a health insurance issuer is authorized to
47 sell a group health policy or policies.
48 "Small employer" means, in connection with a group health policy with respect to a calendar year
49 and a plan year, an employer who employed an average of at least two but not more than 50 employees
50 on business days during the preceding calendar year and who employs at least two employees on the
51 first day of the plan year.
52 "Small employer health group cooperative" or "cooperative" means an entity authorized by its
53 employer-members to negotiate with health insurance issuers on their behalf as to the terms, including
54 premium rates, under which a group health policy or policies may be issued, providing coverage for the
55 eligible employees of such employer-members and their eligible dependents.
56 § 38.2-3552. Small employer health group cooperatives.
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57 A. 1. Any person or persons may organize and maintain a small employer health group cooperative
58 for the purpose of offering, providing, or facilitating the provision of coverage for health care services
59 to its employer-members.
60 2. The membership of the small employer health group cooperative shall consist only of small
61 employers. To participate as an employer-member of a small employer health group cooperative, an
62 employer shall be a small employer.
63 3. A person or persons organizing a small employer health group cooperative and the small
64 employers who propose to become employer-members of such cooperative shall jointly execute a small
65 employer health group cooperative agreement. Such agreement shall identify the duties, rights and
66 obligations of the parties, and may include terms addressing (i) the length of time an employer-member
67 shall be enrolled through the cooperative and (ii) the conditions under which an employer-member may
68 withdraw from the cooperative. If a small employer health group cooperative opts to be deemed the
69 policyholder under subdivision 1 a of subsection B of this section, the small employer health group
70 cooperative agreement shall include provisions addressing the collection of funds from
71 employer-members for the payment of all premiums due under the group health policy. Such provisions
72 shall specifically address all rights and obligations of each employer-member within the cooperative
73 when one or more employer-members fails to remit its respective share of any premium due. Such
74 provisions shall also describe the circumstances under which the group health policy will lapse for
75 nonpayment of premiums and shall identify the grace period requirements applicable to group accident
76 and sickness insurance, pursuant to § 38.2-3527. Nothing in this subsection nor in the small employer
77 health group cooperative agreement shall preclude or operate to prevent enforcement by the issuer of
78 the provisions of the group health policy addressing the payment of premiums and termination of the
79 policy due to nonpayment of premium.
80 B. A small employer health group cooperative shall be treated as, and given the same consideration
81 and privileges as, a single entity for purposes of negotiating the terms, including premium rates, under
82 which coverage may be issued or provided to the employer-members of the cooperative by a health
83 insurance issuer proposing to issue a group health policy or policies for such purpose covering
84 employer-members of the cooperative within the service area of the issuer, as follows:
85 1. At the option of the small employer health group cooperative, the cooperative shall either:
86 a. Be deemed the policyholder of such group health policy or policies covering its employer-members
87 within the service area of the issuer; or
88 b. Be deemed only a sponsoring entity facilitating the acquisition of separate group health policies
89 for its employer-members within the service area of the issuer, which may be made available through
90 the cooperative by the issuer at terms mutually agreed upon by the cooperative and the issuer; and
91 2. A small employer health group cooperative opting to be deemed the policyholder under
92 subdivision 1 a of this subsection shall obtain authorization acceptable to the health insurance issuer
93 from each of its employer-members to act on behalf of the employer-members in this capacity. Such
94 authorization:
95 a. Shall be included in the terms of the agreement referenced in subdivision 3 of subsection A;
96 b. Shall identify the specific representatives of the cooperative who shall be permitted to enter into
97 insurance contracts on behalf of the employer-members; and
98 c. Shall specify the extent and limits of such authority.
99 C. To the extent that the activities of the cooperative or its representatives constitute selling,

100 soliciting, or negotiating contracts of insurance, as those terms are defined in § 38.2-1800, the
101 provisions of Chapter 18 (§ 38.2-1800 et seq.) of this title shall apply.
102 D. To the extent a small employer health group cooperative is a multiple employer welfare
103 arrangement as that term is defined in regulations promulgated pursuant to § 38.2-3420, it shall be
104 subject to all provisions of this title to the extent that such provisions are applicable to multiple
105 employer welfare arrangements.
106 § 38.2-3553. Membership in a small employer health group cooperative.
107 A. A small employer health group cooperative:
108 1. Shall not limit, restrict, or condition a small employer's membership in the small employer health
109 group cooperative on any health status-related factor relating to an individual, including an employee of
110 a small employer or a dependent of an employee; and
111 2. Shall make group health policies offered through the small employer health group cooperative
112 available to all eligible employees of its employer-members and their eligible dependents, regardless of
113 any health status-related factor relating to individuals eligible for coverage through a member.
114 B. Notwithstanding subdivision 2 of subsection A, nothing in this article shall be construed as
115 requiring (i) an issuer to provide coverage outside its service area or (ii) a small employer health group
116 cooperative to make such coverage available to employer-members located outside the service area of
117 the issuer.
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118 C. A small employer health group cooperative shall not make group health policies offered through
119 the cooperative available other than to the eligible employees of its employer-members and their eligible
120 dependents.
121 § 38.2-3554. Provisions relating to health insurance issuers.
122 A. No group health policy shall be offered to a small employer group health cooperative that will
123 cover a resident of the Commonwealth unless the Commission finds that:
124 1. The issuance of such group health policy is not contrary to Virginia's public policy and is in the
125 best interest of the citizens of the Commonwealth;
126 2. The issuance of the group health policy would result in economies of acquisition or
127 administration; and
128 3. The benefits are reasonable in relation to the premiums charged.
129 B. Issuers filing policy forms seeking approval under the provisions of this subsection shall provide
130 with the forms a certification, signed by the officer of the company with the responsibility for forms
131 compliance, in which the company certifies that each such policy form will be issued only when the
132 requirements set forth in subdivisions 1 through 3 of subsection A have been satisfied.
133 C. If a small employer health group cooperative has elected, under subdivision B 1 a of § 38.2-3552,
134 to be deemed the policyholder of a group health policy covering the eligible employees and eligible
135 dependents of its employer-members within the service area of an issuer and has furnished the
136 authorization required under subdivision B 2 of § 38.2-3552, the issuer of such policy shall deem the
137 small employer health group cooperative to be the policyholder in all respects permissible under
138 applicable state and federal laws and regulations.
139 D. If a small employer health group cooperative has elected, under subdivision B 1 b of § 38.2-3552,
140 to be deemed only a sponsoring entity facilitating the acquisition of separate group health policies for
141 its employer-members within the service area of an issuer, the issuer shall issue a separate policy to
142 each such employer-member of the cooperative. Each such policy shall conform to the benefit and
143 premium specifications and other policy terms mutually agreed upon by the issuer and the small
144 employer health group cooperative in accordance with subsection B of § 38.2-3552.
145 E. An issuer providing a group health policy or policies to or through a small employer health
146 group cooperative shall make such policy or policies available to every eligible employee of an
147 employer-member within its service area who applies for such policy or policies, and their eligible
148 dependents, subject to an individual employee's right to reject coverage in writing. No coverage may be
149 offered only to certain eligible employees or their eligible dependents, and no eligible employees or
150 their eligible dependents may be excluded or charged additional premiums, because of health
151 status-related factors.
152 F. The premiums for the policy or policies issued to or through a small employer health group
153 cooperative shall be paid from funds contributed by the small employer health group cooperative, its
154 employer-members, or both; or from funds contributed by the covered persons, or from both the covered
155 persons and the employer-members or small employer health group cooperative.
156 § 38.2-3555. Authority of the Commission.
157 Pursuant to the authority granted by § 38.2-223, the Commission may promulgate such rules and
158 regulations as it may deem necessary to implement this article.
159 § 38.2-4214. Application of certain provisions of law.
160 No provision of this title except this chapter and, insofar as they are not inconsistent with this
161 chapter, §§ 38.2-200, 38.2-203, 38.2-209 through 38.2-213, 38.2-218 through 38.2-225, 38.2-230,
162 38.2-232, 38.2-305, 38.2-316, 38.2-322, 38.2-400, 38.2-402 through 38.2-413, 38.2-500 through
163 38.2-515, 38.2-600 through 38.2-620, 38.2-700 through 38.2-705, 38.2-900 through 38.2-904, 38.2-1017,
164 38.2-1018, 38.2-1038, 38.2-1040 through 38.2-1044, Articles 1 (§ 38.2-1300 et seq.) and 2
165 (§ 38.2-1306.2 et seq.) of Chapter 13, §§ 38.2-1312, 38.2-1314, 38.2-1315.1, 38.2-1317 through
166 38.2-1328, 38.2-1334, 38.2-1340, 38.2-1400 through 38.2-1444, 38.2-1800 through 38.2-1836,
167 38.2-3400, 38.2-3401, 38.2-3404, 38.2-3405, 38.2-3405.1, 38.2-3407.1 through 38.2-3407.6:1,
168 38.2-3407.9 through 38.2-3407.16, 38.2-3409, 38.2-3411 through 38.2-3419.1, 38.2-3430.1 through
169 38.2-3437, 38.2-3501, 38.2-3502, subdivision 13 of § 38.2-3503, subdivision 8 of § 38.2-3504,
170 §§ 38.2-3514.1, 38.2-3514.2, §§ 38.2-3516 through 38.2-3520 as they apply to Medicare supplement
171 policies, §§ 38.2-3522.1 through 38.2-3523.4, 38.2-3525, 38.2-3540.1, 38.2-3541, 38.2-3542,
172 38.2-3543.2, Article 5 (§ 38.2-3551 et seq.) of Chapter 35, §§ 38.2-3600 through 38.2-3607, Chapter 52
173 (§ 38.2-5200 et seq.), Chapter 55 (§ 38.2-5500 et seq.), Chapter 58 (§ 38.2-5800 et seq.) and § 38.2-5903
174 of this title shall apply to the operation of a plan.
175 § 38.2-4319. Statutory construction and relationship to other laws.
176 A. No provisions of this title except this chapter and, insofar as they are not inconsistent with this
177 chapter, §§ 38.2-100, 38.2-136, 38.2-200, 38.2-203, 38.2-209 through 38.2-213, 38.2-216, 38.2-218
178 through 38.2-225, 38.2-229, 38.2-232, 38.2-305, 38.2-316, 38.2-322, 38.2-400, 38.2-402 through
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179 38.2-413, 38.2-500 through 38.2-515, 38.2-600 through 38.2-620, Chapter 9 (§ 38.2-900 et seq.),
180 §§ 38.2-1017 through 38.2-1023, 38.2-1057, Article 2 (§ 38.2-1306.2 et seq.), § 38.2-1315.1, Articles 3.1
181 (§ 38.2-1316.1 et seq.), 4 (§ 38.2-1317 et seq.) and 5 (§ 38.2-1322 et seq.) of Chapter 13, Articles 1
182 (§ 38.2-1400 et seq.) and 2 (§ 38.2-1412 et seq.) of Chapter 14, §§ 38.2-1800 through 38.2-1836,
183 38.2-3401, 38.2-3405, 38.2-3405.1, 38.2-3407.2 through 38.2-3407.6:1, 38.2-3407.9 through
184 38.2-3407.16, 38.2-3411.2, 38.2-3411.3, 38.2-3411.4, 38.2-3412.1:01, 38.2-3414.1, 38.2-3418.1 through
185 38.2-3418.14, 38.2-3419.1, 38.2-3430.1 through 38.2-3437, 38.2-3500, subdivision 13 of § 38.2-3503,
186 subdivision 8 of § 38.2-3504, §§ 38.2-3514.1, 38.2-3514.2, 38.2-3522.1 through 38.2-3523.4, 38.2-3525,
187 38.2-3540.1, 38.2-3542, 38.2-3543.2, Article 5 (§ 38.2-3551 et seq.) of Chapter 35, Chapter 52
188 (§ 38.2-5200 et seq.), Chapter 55 (§ 38.2-5500 et seq.), Chapter 58 (§ 38.2-5800 et seq.) and § 38.2-5903
189 of this title shall be applicable to any health maintenance organization granted a license under this
190 chapter. This chapter shall not apply to an insurer or health services plan licensed and regulated in
191 conformance with the insurance laws or Chapter 42 (§ 38.2-4200 et seq.) of this title except with respect
192 to the activities of its health maintenance organization.
193 B. Solicitation of enrollees by a licensed health maintenance organization or by its representatives
194 shall not be construed to violate any provisions of law relating to solicitation or advertising by health
195 professionals.
196 C. A licensed health maintenance organization shall not be deemed to be engaged in the unlawful
197 practice of medicine. All health care providers associated with a health maintenance organization shall
198 be subject to all provisions of law.
199 D. Notwithstanding the definition of an eligible employee as set forth in § 38.2-3431, a health
200 maintenance organization providing health care plans pursuant to § 38.2-3431 shall not be required to
201 offer coverage to or accept applications from an employee who does not reside within the health
202 maintenance organization's service area.
203 E. For purposes of applying this section, "insurer" when used in a section cited in subsection A of
204 this section shall be construed to mean and include "health maintenance organizations" unless the section
205 cited clearly applies to health maintenance organizations without such construction.
206 § 38.2-4509. Application of certain laws.
207 A. No provision of this title except this chapter and, insofar as they are not inconsistent with this
208 chapter, §§ 38.2-200, 38.2-203, 38.2-209 through 38.2-213, 38.2-218 through 38.2-225, 38.2-229,
209 38.2-316, 38.2-400, 38.2-402 through 38.2-413, 38.2-500 through 38.2-515, 38.2-600 through 38.2-620,
210 38.2-900 through 38.2-904, 38.2-1038, 38.2-1040 through 38.2-1044, Articles 1 (§ 38.2-1300 et seq.)
211 and 2 (§ 38.2-1306.2 et seq.) of Chapter 13, §§ 38.2-1312, 38.2-1314, 38.2-1315.1, Article 4
212 (§ 38.2-1317 et seq.) of Chapter 13, §§ 38.2-1400 through 38.2-1444, 38.2-1800 through 38.2-1836,
213 38.2-3401, 38.2-3404, 38.2-3405, 38.2-3407.10, 38.2-3407.13, 38.2-3407.14, 38.2-3407.15, 38.2-3415,
214 38.2-3541, Article 5 (§ 38.2-3551 et seq.) of Chapter 35, §§ 38.2-3600 through 38.2-3603, Chapter 55
215 (§ 38.2-5500 et seq.), Chapter 58 (§ 38.2-5800 et seq.) and § 38.2-5903 of this title shall apply to the
216 operation of a plan.
217 B. The provisions of subsection A of § 38.2-322 shall apply to an optometric services plan. The
218 provisions of subsection C of § 38.2-322 shall apply to a dental services plan.
219 C. The provisions of Article 1.2 (§ 32.1-137.7 et seq.) of Chapter 5 of Title 32.1 shall not apply to
220 either an optometric or dental services plan.


