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HOUSE BILL NO. 2679
AMENDMENT IN THE NATURE OF A SUBSTITUTE
(Proposed by the House Committee on Finance
on February 2, 2005)
(Patrons Prior to Substitute—Delegates Lingamfelter and Ware, R. Lee, Jr. [HB 2373 and 2374])
A BILL to amend and reenact 88 58.1-3703.1 and 58.1-3983.1 of the Code of Virginia, relating to local
business taxes; appeals.

Be it enacted by the General Assembly of Virginia:

1. That 88 58.1-3703.1 and 58.1-3983.1 of the Code of Virginia are amended and reenacted as
follows:

§58.1-3703.1. Uniform ordinance provisions.

A. Every ordinance levying a license tax pursuant to this chapter shal include provisions
substantially similar to this subsection. As they apply to license taxes, the provisions required by this
section shall override any limitations or requirements in Chapter 39 (8 58.1-3900 et seq.) of this title to
the extent that they are in conflict.

1. License requirement.

Every person shall apply for a license for each business or profession when engaging in a business in
this jurisdiction if (i) the person has a definite place of business in this jurisdiction; (ii) there is no
definite place of business anywhere and the person resides in this jurisdiction; or (iii) there is no definite
place of business in this jurisdiction but the person operates amusement machines or is classified as an
itinerant merchant, peddler, carnival, circus, contractor subject to 8§ 58.1-3715, or public service
corporation. A separate license shall be required for each definite place of business and for each
business. A person engaged in two or more businesses or professions carried on at the same place of
business may elect to obtain one license for al such businesses and professions if al of the following
criteria are satisfied: () each business or profession is subject to licensure at the location and has
satisfied any requirements imposed by state law or other provisions of the ordinances of this jurisdiction;
(b) al of the businesses or professions are subject to the same tax rate, or, if subject to different tax
rates, the licensee agrees to be taxed on all businesses and professions at the highest rate; and (c) the
taxpayer agrees to supply such information as the assessor may require concerning the nature of the
several businesses and their gross receipts.

Notwithstanding the foregoing, the governing body of any county, city or town with a population
greater than 50,000 may waive the license requirements provided herein for businesses with gross
receipts of less than $100,000.

2. Due dates and penalties.

a. Each person subject to a license tax shall apply for a license prior to beginning business if he was
not subject to licensure in this jurisdiction on or before January 1 of the license year, or no later than
March 1 of the license year if he had been issued a license for the preceding year. The application shall
be on forms prescribed by the assessing official.

b. The tax shall be paid with the application in the case of any license not based on gross receipts. If
the tax is measured by the gross receipts of the business, the tax shall be paid on or before March 1 or
a later date, including installment payment dates, or thirty 30 or more days after beginning business, at
the locality's option.

c. The assessing official may grant an extension of time in which to file an application for a license,
for reasonable cause. The extension may be conditioned upon the timely payment of a reasonable
estimate of the appropriate tax; the tax is then subject to adjustment to the correct tax at the end of the
extension, together with interest from the due date until the date paid and, if the estimate submitted with
the extension is found to be unreasonable under the circumstances, with a penalty of ten 10 percent of
the portion paid after the due date.

d. A penaty of ten 10 percent of the tax may be imposed upon the failure to file an application or
the failure to pay the tax by the appropriate due date. Only the late filing penalty shall be imposed by
the assessing official if both the application and payment are late; however, both penaties may be
assessed if the assessing official determines that the taxpayer has a history of noncompliance. In the case
of an assessment of additional tax made by the assessing official, if the application and, if applicable,
the return were made in good faith and the understatement of the tax was not due to any fraud, reckless
or intentional disregard of the law by the taxpayer, there shall be no late payment penalty assessed with
the additional tax. If any assessment of tax by the assessing officia is not paid within thirty 30 days, the
treasurer or other collecting official may impose a ten 10 percent late payment penalty. If the failure to
file or pay was not the fault of the taxpayer, the penalties shall not be imposed, or if imposed, shall be
abated by the official who assessed them. In order to demonstrate lack of fault, the taxpayer must show
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that he acted responsibly and that the failure was due to events beyond his control.

"Acted responsibly” means that: (i) the taxpayer exercised the level of reasonable care that a prudent
person would exercise under the circumstances in determining the filing obligations for the business and
(ii) the taxpayer undertook significant steps to avoid or mitigate the failure, such as requesting
appropriate extensions (where applicable), attempting to prevent a foreseeable impediment, acting to
remove an impediment once it occurred, and promptly rectifying a failure once the impediment was
removed or the failure discovered.

"Events beyond the taxpayer's control" include, but are not limited to, the unavailability of records
due to fire or other casualty; the unavoidable absence (e.g., due to death or serious illness) of the person
with the sole responsibility for tax compliance; or the taxpayer's reasonable reliance in good faith upon
erroneous written information from the assessing official who was aware of the relevant facts relating to
the taxpayer's business when he provided the erroneous information.

e. Interest shall be charged on the late payment of the tax from the due date until the date paid
without regard to fault or other reason for the late payment. Whenever an assessment of additional or
omitted tax by the assessing official is found to be erroneous, al interest and any penalties charged and
collected on the amount of the assessment found to be erroneous shall be refunded together with interest
on the refund from the date of payment or the due date, whichever is later. Interest shall be paid on the
refund of any BPOL tax from the date of payment or due date, whichever is later, whether attributable
to an amended return or other reason. Interest on any refund shall be paid at the same rate charged
under 8 58.1-3916.

No interest shall accrue on an adjustment of estimated tax liability to actual liability at the conclusion
of a base year. No interest shall be paid on a refund or charged on a late payment, provided the refund
or the late payment is made not more than thirty 30 days from the date of the payment that created the
refund or the due date of the tax, whichever is later.

3. Situs of gross receipts.

a. General rule. Whenever the tax imposed by this ordinance is measured by gross receipts, the gross
receipts included in the taxable measure shall be only those gross receipts attributed to the exercise of a
privilege subject to licensure at a definite place of business within this jurisdiction. In the case of
activities conducted outside of a definite place of business, such as during a visit to a customer location,
the gross receipts shall be attributed to the definite place of business from which such activities are
initiated, directed, or controlled. The situs of gross receipts for different classifications of business shall
be attributed to one or more definite places of business or offices as follows:

(1) The gross receipts of a contractor shall be attributed to the definite place of business at which his
services are performed, or if his services are not performed at any definite place of business, then the
definite place of business from which his services are directed or controlled, unless the contractor is
subject to the provisions of §58.1-3715;

(2) The gross receipts of a retailer or wholesaler shall be attributed to the definite place of business
at which sales solicitation activities occur, or if sales solicitation activities do not occur at any definite
place of business, then the definite place of business from which sales solicitation activities are directed
or controlled; however, a wholesaler or distribution house subject to a license tax measured by purchases
shall determine the situs of its purchases by the definite place of business at which or from which
deliveries of the purchased goods, wares and merchandise are made to customers. Any wholesaler who
is subject to license tax in two or more localities and who is subject to multiple taxation because the
localities use different measures, may apply to the Department of Taxation for a determination as to the
proper measure of purchases and gross receipts subject to license tax in each locality;

(3) The gross receipts of a business renting tangible persona property shall be attributed to the
definite place of business from which the tangible persona property is rented or, if the property is not
rented from any definite place of business, then to the definite place of business at which the rental of
such property is managed; and

(4) The gross receipts from the performance of services shall be attributed to the definite place of
business at which the services are performed or, if not performed at any definite place of business, then
to the definite place of business from which the services are directed or controlled.

b. Apportionment. If the licensee has more than one definite place of business and it is impractical or
impossible to determine to which definite place of business gross receipts should be attributed under the
genera rule, the gross receipts of the business shall be apportioned between the definite places of
businesses on the basis of payroll. Gross receipts shall not be apportioned to a definite place of business
unless some activities under the applicable general rule occurred at, or were controlled from, such
definite place of business. Gross receipts attributable to a definite place of business in another
jurisdiction shall not be attributed to this jurisdiction solely because the other jurisdiction does not
impose a tax on the gross receipts attributable to the definite place of business in such other jurisdiction.

c. Agreements. The assessor may enter into agreements with any other political subdivision of
Virginia concerning the manner in which gross receipts shall be apportioned among definite places of
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business. However, the sum of the gross receipts apportioned by the agreement shall not exceed the total
gross receipts attributable to all of the definite places of business affected by the agreement. Upon being
notified by a taxpayer that its method of attributing gross receipts is fundamentally inconsistent with the
method of one or more political subdivisions in which the taxpayer is licensed to engage in business and
that the difference has, or is likely to, result in taxes on more than 100 percent of its gross receipts from
al locations in the affected jurisdictions, the assessor shall make a good faith effort to reach an
apportionment agreement with the other political subdivisions involved. If an agreement cannot be
reached, either the assessor or taxpayer may seek an advisory opinion from the Department of Taxation
pursuant to § 58.1-3701; notice of the request shall be given to the other party. Notwithstanding the
provisions of 8§ 58.1-3993, when a taxpayer has demonstrated to a court that two or more political
subdivisions of Virginia have assessed taxes on gross receipts that may create a double assessment
within the meaning of § 58.1-3986, the court shall enter such orders pending resolution of the litigation
as may be necessary to ensure that the taxpayer is not required to pay multiple assessments even though
it is not then known which assessment is correct and which is erroneous.

4. Limitations and extensions.

a. Where, before the expiration of the time prescribed for the assessment of any license tax imposed
pursuant to this ordinance, both the assessing official and the taxpayer have consented in writing to its
assessment after such time, the tax may be assessed at any time prior to the expiration of the period
agreed upon. The period so agreed upon may be extended by subsequent agreements in writing made
before the expiration of the period previously agreed upon.

b. Notwithstanding § 58.1-3903, the assessing official shall assess the local license tax omitted
because of fraud or failure to apply for a license for the current license year and the six preceding
license years.

c. The period for collecting any local license tax shall not expire prior to the period specified in
§ 58.1-3940, two years after the date of assessment if the period for assessment has been extended
pursuant to this subdivision of the ordinance, two years after the final determination of an appea for
which collection has been stayed pursuant to subdivision 5 b or 5 d of this ordinance, or two years after
the final decision in a court application pursuant to 8 58.1-3984 or a similar law for which collection
has been stayed, whichever is later.

5. Administrative Appeals and rulings to Local Commissioner of the Revenue or Other Assessing
Official.

a. Definitions. For purposes of this section:

"Amount in dispute,” when used with respect to taxes due or assessed, means the amount specifically
identified in the administrative appeal or application for judicial review as disputed by the party filing
such appeal or application.

"Appealable event" means an increase in the assessment of a local license tax payable by a taxpayer,
the denial of a refund, or the assessment of a local license tax where none previously was assessed,
arising out of the local assessing official's (i) examination of records, financial statements, books of
account, or other information for the purpose of determining the correctness of an assessment; (ii)
determination regarding the rate or classification applicable to the licensable business; (iii) assessment
of a local license tax when no return has been filed by the taxpayer; or (iv) denial of an application for
correction of erroneous assessment attendant to the filing of an amended application for license.

"Frivolous" means a finding, based on specific facts, that the party asserting the appeal is unlikely to
prevail upon the merits because the appeal is (i) not well grounded in fact; (ii) not warranted by
existing law or a good faith argument for the extension, modification, or reversal of existing law; (iii)
interposed for an improper purpose, such as to harass, to cause unnecessary delay in the payment of tax
or a refund, or to create needless cost from the litigation; or (iv) otherwise frivolous.

"Jeopardized by delay" means a finding, based on specific facts, that a taxpayer desires to (i) depart
quickly from the locality, (ii) remove his property therefrom, (iii) conceal himself or his property
therein, or (iv) do any other act tending to prejudice, or to render wholly or partially ineffectual,
proceedings to collect the tax for the period in question.

"Substantial economic hardship to the locality" means a finding, based on specific facts, that
nonpayment of the tax, penalties, or interest placed in dispute by an application for judicial review
during the pendency of the proceeding would result in revenue losses of sufficient magnitude as to pose
a substantial likelihood of disruption of the locality's ability to provide governmental services on an
ongoing basis or to meet its obligations as they come due without resort to extraordinary borrowing or
similar measures the purpose of which is to offset the revenue losses in question. For the purposes of
determining whether substantial economic hardship to the locality would arise from a suspension of
collection activity, the court shall consider the cumulative effect of then-pending appeals filed within the
locality by different taxpayers that allege common claims or theories of relief.

b. Filing and Contents of Administrative Appeal. Any person assessed with a local license tax as a
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result of an appeadable event as defined in this section may file an administrative appeal of the
assessment within one year from the last day of the tax year for which such assessment is made, or
within one year from the date of the appealable event, whichever is later, te with the commissioner of
the revenue or other local assessing official assessor for a correction of the assessment. The

appeal must be filed in good faith and sufficiently identify the taxpayer, the tax periods covered by the
challenged assessments, the remedy sought, each alleged error in the assessment, the grounds upon
which the taxpayer relies, and any other facts relevant to the taxpayer's contention. The assessor may
hold a conference with the taxpayer if requested by the taxpayer, or require submission of additional
information and documents, an audit or further audit, or other evidence deemed necessary for a proper
and equitable determination of the appl-ieatien appeal. The assessment placed at issue in the appeal shall
be deemed prima facie correct. The assessor shall undertake a full review of the taxpayer's claims and
issue a written determination to the taxpayer setting forth the facts and arguments in support of his
decision Hs pesition.

c. Notice of Appeal Right and Procedures. Every assessment made by a local commissioner of the
revenue or other assessing official pursuant to an appealable event shall include or be accompanied by a
written explanation of the taxpayer's right to seek cerrection file an administrative appeal and the
specific proeedure procedures to be followed in the jurisdiction, including {e-g= the name and address to
which an apphieation the appeal should be directed), a nontechnical explanation of the required content
of the appeal, and the deadline for filing the appeal.

bd. Suspension of Collection Activity during Pendency of Appeal. Provided a timely and complete

is made administrative appeal is filed, collection activity with respect to the amount of any
tax placed at issue in the appeal shall be suspended until a final determination is issued by the local
commissioner of the revenue or other assessing official assessor, unless the assessor treasurer or other
official responsible for the collection of such tax (i) determines that collection would be jeopardized by
delay as defined in this section or (ii) is advised by the local commissioner of the revenue or other
assessing official that the taxpayer has not responded to a request for relevant information after a
reasonable time. Interest shall accrue in accordance with the provisions of subdivision 2. e. of this
subsection, but no further penalty shall be imposed while collection action is suspended. Fhe term
“jeopardized by delay" ineludes a finding that the application is frivolous; or that a taxpayer desires to
@MWM%M%W%W%%WM@%
property therein; or (iv) do any other act tending to prejudice; or to render wholly or partialy
heffectual; proceedings to eeueet the tax for the period in question:

e. Procedure in Event of Nondecision. Any taxpayer whose administrative appeal to the local
commissioner of the revenue or other assessing official pursuant to the provisions of subdivision 5 has
been pending for more than one year without the issuance of a final determination may, upon not less
than 30 days written notice to the local commissioner of the revenue or other assessing official, elect to
treat the appeal as denied and appeal the assessment to the Tax Commissioner in accordance with the
provisions of subdivision 6. The Tax Commissioner shall not consider an appeal filed pursuant to the
provisions of this subdivision if he finds that the absence of final determination on the part of the local
commissioner of the revenue or other assessing official was caused by the willful failure or refusal of
the taxpayer to provide information requested and reasonably needed by the commissioner or other
assessing official to make his determination.

6. Administrative Appeal to the Tax Commissioner.

ea. Appeal to Tax Commissioner. Any person assessed with a local license tax as a result of a
determination, upon an appheation for correction administrative appeal to the local commissioner of the
revenue or other assessing official pursuant to subdivision 5 a, that is adverse to the position asserted by
the taxpayer in such apphication appeal may apply appeal such assessment to the Tax Commissioner
within Ainety 90 days of the date of the determination by the local commissioner of the revenue or other
assessing officia to the Tax Commissioner for a correction of sueh assessment. The Tax Commissioner
shaII issue a determination to the taxpayer within ainety 90 days of receipt of the taxpayer's application,
unless the taxpayer and the assessing official are notified that a longer period will be required. The

appeal shall be treated as proceed in the same manner as an application pursuant to
§ 58.1-1821, and the Tax Commissioner may issue an order correcting such assessment pursuant to
§ 58.1-1822. Fellewing sueh an order; either the taxpayer or the assessing official may apply to the

appropriate chredit court pursuant 1o 5-581-3984. However; the burden shall be on the party malking the
Wmmmmmqmmmﬁmm@mm
Commissioner nor the Department of Taxation shall be made a party to an application to correct an
assessment merely because the Tax Commissioner has ruled on it

b. Implementation of Determination of Tax Commissioner. Promptly upon receipt of the final
determination of the Tax Commissioner with respect to an appeal pursuant to this subdivision, the local
commissioner of the revenue or other assessing official shall take those steps necessary to calculate the
amount of tax owed by or refund due to the taxpayer consistent with the Tax Commissioner's
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determination and shall provide that information to the taxpayer and to the treasurer or other official
responsible for collection in accordance with the provisions of this subdivision. (1) If the determination
of the Tax Commissioner sets forth a specific amount of tax due, the commissioner of the revenue or
other assessing official shall certify this amount to the treasurer or other official responsible for
collection, and the treasurer or other official responsible for collection shall issue a hill to the taxpayer
for such amount due, together with interest accrued and penalty, if any is authorized by this section,
within 30 days of the date of the determination of the Tax Commissioner. (2) If the determination of the
Tax Commissioner sets forth a specific amount of refund due, the commissioner of the revenue or other
assessing official shall certify this amount to the treasurer or other official responsible for collection,
and the treasurer or other official responsible for collection shall issue a payment to the taxpayer for
such amount due, together with interest accrued pursuant to this section, within 30 days of the date of
the determination of the Tax Commissioner. (3) If the determination of the State Tax Commissioner does
not set forth a specific amount of tax due, or otherwise requires the local commissioner of the revenue
or other assessing official to undertake a new or revised assessment that will result in an obligation to
pay a tax that has not previously been paid in full, the commissioner of the revenue or other assessing
official promptly shall commence the steps necessary to undertake such new or revised assessment, and
provide the same to the taxpayer within 60 days of the date of the determination of the State Tax
Commissioner. The commissioner of the revenue or other assessing official shall certify the new
assessment to the treasurer or other official responsible for collection, and the treasurer or other official
responsible for collection shall issue a hill to the taxpayer for the amount of tax due, together with
interest accrued and penalty, if any is authorized by this section, within 30 days of the date of the new
assessment. (4) If the determination of the Tax Commissioner does not set forth a specific amount of
refund due, or otherwise requires the local commissioner of the revenue or other assessing official to
undertake a new or revised assessment that will result in an obligation on the part of the locality to
make a refund of taxes previously paid, the commissioner of the revenue or other assessing official
promptly shall commence the steps necessary to undertake such new or revised assessment, and provide
the same to the taxpayer within 60 days of the date of the determination of the Tax Commissioner. The
commissioner of the revenue or other assessing official shall certify the new assessment to the treasurer
or other official responsible for collection, and the treasurer or other official responsible for collection
shall issue a refund to the taxpayer for the amount of tax due, together with interest accrued, within 30
days of the date of the new assessment.

On receipt of a notice of intent to file an appedl to the Tax Commissioner under subdivision 5 ¢; the
assessing official shall further suspend collection activity until a final determination is issued by the Fax
Wmmmmmmmmf@mwmqmm
taxpayer has net respended to a request for relevant information after a reasonable time:

7. Judicial Review of Determination of the Tax Commissioner.

a. Judicial Review. Following the issuance of a final determination of the Tax Commissioner
pursuant to subdivision 6 of this section, the taxpayer or the commissioner of the revenue or other
assessing official may apply to the appropriate circuit court for judicial review of the determination, or
any part thereof, pursuant to § 58.1-3984. In any such proceeding for judicial review of a determination
of the Tax Commissioner, the burden shall be on the party challenging the determination of the Tax
Commissioner, or any part thereof, to show that the ruling of the Tax Commissioner is erroneous with
respect to the part challenged. Neither the Tax Commissioner nor the Department of Taxation shall be
made a party to an application to correct an assessment merely because the Tax Commissioner has
ruled on it.

b. Suspension of Payment of Disputed Amount of Tax Due upon Taxpayer's Notice of Intent to
Initiate Judicial Review.

(1) On receipt of a notice of intent to file an application for judicial review, pursuant to § 58.1-3984,
of a determination of the Tax Commissioner pursuant to subdivision 6, and upon payment of the amount
of the tax that is not in dispute together with any penalty and interest then due with respect to such
undisputed portion of the tax, the treasurer or other collection official shall further suspend collection
activity while the court retains jurisdiction unless the court, upon appropriate motion after notice and
an opportunity to be heard, determines that (i) the taxpayer's application for judicial review is frivolous,
as defined in this section; (ii) collection would be jeopardized by delay, as defined in this section; or
(iii) suspension of collection would cause substantial economic hardship to the locality, as defined in
this section.

(2) Upon a determination that the appeal is frivolous, that collection may be jeopardized by delay,
or that suspension of collection would result in substantial economic hardship to the locality, the court
may require the taxpayer to pay the amount in dispute or a portion thereof, or to provide surety for
payment of the amount in dispute in a form acceptable to the court.

(3) No suspension of collection activity shall be required if the application for judicial review fails to
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identify with particularity that portion of the tax claimed due that is disputed.

(4) The requirement that collection activity be suspended shall cease unless an application for
judicial review pursuant to § 58.1-3984 is filed and served on the necessary parties within 30 days of
the service of the notice of intent to file such application.

c. Suspension of Payment of Disputed Amount of Refund Due upon Locality's Notice of Intent to
Initiative Judicial Review.

(1) Payment of any refund determined to be due pursuant to a determination of the Sate Tax
Commissioner shall be suspended if the locality assessing the tax serves upon the taxpayer, within 60
days of the date of the determination of the Tax Commissioner, a notice of intent to file an application
for judicial review of the Tax Commissioner's determination pursuant to 8 58.1-3984 and pays the
amount of the refund not in dispute, including tax and accrued interest. Payment of such refund shall
remain suspended while the court retains jurisdiction unless the court, upon appropriate motion after
notice and an opportunity to be heard, determines that the locality's application for judicial review is
frivolous, as defined in this section.

(2) No suspension of refund activity shall be permitted if the locality's application for judicial review
fails to identify with particularity that portion of the refund claimed due that is disputed.

(3) The suspension of the obligation to make a refund shall cease unless an application for judicial
review pursuant to 8§ 58.1-3984 is filed and served on the necessary parties within 30 days of the service
of the notice of intent to file such application.

d. Accrual of Interest on Unpaid Amount of Tax. Interest shall accrue in accordance with the
provisions of subdivision 2 e of this subsection, but no further penalty shall be imposed while collection
action is suspended. Ihet&mwpa@%edbydday—%hwethe%memeanmgassetieﬁhm
sabdivision 5 b above:

8. Rulings and advisory opinions.

ea. Written Ruling from Local Commissioner of the Revenue or Other Assessing Official. Any
taxpayer, prospective taxpayer, or representative of a taxpayer or prospective taxpayer may request a
written ruling regarding the application of a local license tax to a specific situation from the
commissioner of the revenue or other assessing official. assesser- Any person requesting such a ruling
must provide al the facts relevant to the situation placed at issue relevant facts for the situation and
may present a rationale for the basis of an interpretation of the law most favorable to the taxpayer. Any
misrepresentation or change in the applicable law or the factual situation as presented in the ruling
request shall invalidate any such ruling issued. A written ruling may be revoked or amended
prospectively if (i) there is a change in the law, a court decision, or the guidelines issued by the
Department of Taxation upon which the ruling was based or (ii) the assessor notifies the taxpayer of a
change in the policy or interpretation upon which the ruling was based. However, any person who acts
on a written ruling which later becomes invalid shall be deemed to have acted in good faith during the
period in which such ruling was in effect.

f. For purposes of this section; “appealable event” means an increase N the assessment of a local
license tax payable by a taxpayer; the denid of a refund; or the assessment of a local license tax where
AoRe previously was assessed; arising eut of the locd assessing ottieidls (H examination of records
financial statements, books of account or other information for the purpese of determining the
correctness of an assessment; () determination regarding the rate or classification applicable to the
heensable business; () assessment of a local Heense tax when no return has been filed by the taxpayer
m{w}dmﬁefanappheaﬂenimee#eeﬂeneﬁmneeusmmemmdammme%mm

amended application for license.

g Any toxpayer whose appheation for correction pursdant to the provisions of subdivision 5 a has
been pending for more than two years without the issuance of a final determination may; dpen net less
than thirty days written notice to the assessor; elect to treat the application as denied and appeal the
assessment o the Tax Commissioner i accordance with the provisions of subdivision 5 & The Tax
Commissioner shall not consider an appeal filed pursuant to the provisions of this subdivision if he finds
that the absence of final determination on the part of the assessor was caused by the willful failure or
refusal of the taxpayer to provide formation requested and reasonably needed by the assessor to make
his determination

b. Advisory Opinion by Tax Commissioner. The as requested to interpret a local license tax and
matters related to the administration thereof. Opinions issued pursuant to this section shall not be
applicable as an interpretation of any other tax law.

69. Record-keeping and audits.

Every person who is assessable with a local license tax shall keep sufficient records to enable the
assessor to verify the correctness of the tax paid for the license years assessable and to enable the
assessor to ascertain what is the correct amount of tax that was assessable for each of those years. All
such records, books of accounts and other information shall be open to inspection and examination by
the assessor in order to allow the assessor to establish whether a particular receipt is directly attributable
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to the taxable privilege exercised within this jurisdiction. The assessor shall provide the taxpayer with
the option to conduct the audit in the taxpayer's local business office, if the records are maintained
there. In the event the records are maintained outside this jurisdiction, copies of the appropriate books
and records shall be sent to the assessor's office upon demand.

B. Transitional provisions.

1. A locality which changes its license year from a fiscal year to a calendar year and adopts March 1
as the due date for license applications shall not be required to prorate any license tax to reflect a
license year of less than twelve 12 months, whether the tax is a flat amount or measured by gross
receipts, provided that no change is made in the taxable year for measuring gross receipts.

2. The provisions of this section relating to penalties, interest, and administrative and judicial review
of an assessment shall be applicable to assessments made on and after January 1, 1997, even if for an
earlier license year. The provisions relating to agreements extending the period for assessing tax shall be
effective for agreements entered into on and after July 1, 1996. The provisions permitting an assessment
of a license tax for up to six preceding years in certain circumstances shall not be construed to permit
the assessment of tax for a license year beginning before January 1, 1997.

3. Every locality shall adopt a March 1 due date for applications no later than the 2001 license year.

§58.1-3983.1. Appeals and rulings of local taxes.

A. Definitions. For purposes of this section:

"Amount in dispute,” when used with respect to taxes due or assessed, means the amount specifically
identified in the administrative appeal or application for judicial review as disputed by the party filing
such appeal or application.

"Frivolous" means a finding, based on specific facts, that the party asserting the appeal is unlikely to
prevail upon the merits because the appeal is (i) not well grounded in fact; (ii) not warranted by
existing law or a good faith argument for the extension, modification, or reversal of existing law; (iii)
interposed for an improper purpose, such as to harass, to cause unnecessary delay in the payment of tax
or a refund, or to create needless cost from the litigation; or (iv) otherwise frivolous.

"Jeopardized by delay” means a finding, based on specific facts, that a taxpayer desires to (i) depart
quickly from the locality, (ii) remove his property therefrom, (iii) conceal himself or his property
therein, or (iv) do any other act tending to prejudice, or to render wholly or partially ineffectual,
proceedings to collect the tax for the period in question.

"Local business tax" means machinery and tools tax, business tangible persona property tax
(including, without limitation, computer equipment), and merchant's capital tax, and a consumer utility
tax where the amount in dispute exceeds $2,500.

"Local mobile property tax" means the tangible personal property tax on airplanes, boats, campers,
recreational vehicles, and trailers.

"Substantial economic hardship to the locality' means a finding, based on specific facts, that
nonpayment of the tax, penalties, or interest placed in dispute by an appeal during the pendency of the
appeal would result in revenue losses of sufficient magnitude as to pose a substantial likelihood of
disruption of the locality's ability to provide existing governmental services on an ongoing basis or to
meet its obligations as they come due without resort to extraordinary borrowing or similar measures the
purpose of which is to offset the revenue losses in question. For the purposes of determining whether
substantial economic hardship to the locality would arise from a suspension of collection activity, the
court shall consider the cumulative effect of then-pending appeals within the locality filed by different
taxpayers that allege common claims or theories of relief.

"Taxpayer" includes a business required to collect a local consumer utility tax to the extent that the
business is charged with such tax.

B. Administrative Appeal to Local Commissioner of the Revenue or Other Assessing Official.

1. Any person assessed with any local mobile property tax or local business tax as defined in this
section may apphy appeal such assessment within one year from the last day of the tax year for which
such assessment is made, or within one year from the date of such assessment, whichever is later, to the
commissioner of the revenue or other official responsible for assessment for a correction of the
assessment assessing official.

2. The application appeal shall be filed in good faith and sufficiently identify the taxpayer, remedy
sought, each alleged error in the assessment, the grounds upon which the taxpayer relies, and any other
facts relevant to the taxpayer's contention.

3. The commissioner of the revenue or other assessing officiadl may hold a conference with the
taxpayer if requested by the taxpayer, or require submission of additional information and documents or
other evidence deemed necessary for a proper and equitable determination of the application.

4. The assessment shall be deemed prima facie correct.

5. The commissioner of the revenue or other assessing official shall undertake a full review of the
taxpayer's claims and issue a written determination to the taxpayer setting forth his pesition the facts
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and arguments in support of his decision within 90 days after such appheation appeal is filed. Such
determination shall be accompanied by a written explanation of the taxpayer's right to seek correction
and the specific procedure to be followed in the jurisdiction {e.g the name and address to which an
application should be directed) file an administrative appeal of the determination with the Tax
Commissioner pursuant to subsection D.

6. Any taxpayer whose administrative appeal to the local commissioner of the revenue or other
assessing official pursuant to this subsection has been pending for more than one year without the
issuance of a final determination may, upon not less than 30 days written naotice to the commissioner of
the revenue or other assessing official, elect to treat the application as denied and appeal the
assessment to the Tax Commissioner in accordance with the provisions of subsection D. The Tax
Commissioner shall not consider an appeal filed pursuant to the provisions of this subdivision if he finds
that the absence of a final determination on the part of the commissioner of the revenue or other
assessing official was caused by the willful failure or refusal of the taxpayer to provide information
requested and reasonably needed by the assessor to make his determination.

C. Suspension of Collection Activity Pending Administrative Appeal to Local Commissioner of the
Revenue or Other Assessing Official. Provided a timely and complete application appeal is made filed
pursuant to subsection B, collection activity shall be suspended by the treasurer or other officia
responsible for the collection of such tax untii a final determination is jssued by the commissioner of the
revenue or other assessing official, unless the treasurer or other collection official (i) determines that
collection would be jeopardized by delay as defined in this section or (ii) is advised by the
commissioner of the revenue or other assessing official that the taxpayer has not responded to a request
for relevant information after a reasonable time. Interest shall accrue in accordance with the provisions
of subdivision A 2 e of § 58.1-3703.1, but no further penalty shall be imposed while collection action is
suspended.

D. Administrative Appeal to Tax Commissioner.

1. Any person whose application for a correction of assessment administrative appeal to the local
commissioner of the revenue or other assessing official pursuant to subsection B has been denied in
whole or in part may apply within 90 days ef appeal the determination by of the commissioner of the
revenue or other assessing official te the Tax Commissioner for a correction of sueh assessment by filing
an appeal with the Tax Commissioner and serving a copy of the appeal upon the local commissioner of
the revenue or other assessing official within 90 days of the date of the determination of the
commissioner of the revenue or other assessing official. The appeal shall include a copy of the written
determination of the commissioner of the revenue or other assessing official that is challenged, together
with a statement of the facts and grounds upon which the taxpayer relies.

2. The Tax Commissioner shall determine whether he has jurisdiction to hear the appeal within 30
days of receipt of the taxpayer's apphication for correction of an assessment appeal.

3. If the Tax Commissioner determines that he has jurisdiction, he shall provide the commissioner of
the revenue or other assessing official with an opportunity to respond to the appeal, and shall issue a
determination to the taxpayer within 90 days of receipt of the taxpayer's appheation appeal, unless the
taxpayer and the commissioner of the revenue or other assessing official are notified that a longer period
will be required. Such longer period of time shall not exceed 60 days, and the Tax Commissioner shall
notify the affected parties of the reason necessitating the longer period of time. If the Tax Commissioner
is unable to issue a determination within the 60-day extension period due to the failure of an affected
party to supply the Tax Commissioner with necessary information, the Tax Commissioner shall certify
this fact in writing prior to the expiration of the extension period. The Tax Commissioner shall then
issue his determination within 60 days of receipt of such necessary information. Fhe persen making sueh
request for correction to the Tax Commissioner must in all cases have filed with the affected
commtssoner of the revende or other local assessing official a copy of sueh person's apphieation feor
correction to the Tax Commissioner. The Tax Commissioner shall furnish a copy of such person's
request for correction to the affected commissioner of the revenue or other local assessing official within
MW%J%W@%%WW%MW%MWM
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4. The application appeal shall be treated as an application pursuant to § 58.1-1821, and the Tax
Commissioner may issue an order correcting such assessment of such property pursuant to § 58.1-1822,
if the taxpayer has met the burden of proof provided in § 58.1-3987.

5. The Tax Commissioner shall not make a determination regarding the valuation or the method of
valuation of property subject to any local tax other than a local business tax. Felowing such an order;
either the taxpayer or the commissioner of the revenue or other assessing official may apply te the

appropriate cireuit court pursdant to §-58.1-3984. However; the burden shall be on the party making the
appheaﬂen@%ewth&%m#mgefthel@e@emmnssen@&e#eneeus%thel@e
Commissioner nor the Departiment of Taxation shall be made a party to an apphication to correct an
assessment merely because the Tax Commissioner has ruled on it
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2. Any taxpayer whose application for correction pursuant to subsection B has been pending for
more than two years without the issuance of a fina determination may; upon not less than 30 days
written hotice to the assessor; elect to treat the application as denied and appeal the assessment to the
Fax Commissioner i aceordance with the provisiens of subdivision B 4 The Tax Commissioner shall
net consider an appedl fled pursuant to the provisions of this subdihvision H he finds that the absence of
amdda%MmmmepanefmemrwaseausedbymeWMiaﬂamqﬁetm&me

taxpayer to provide information requested and reasonably needed by the assessor to make his
-t

E. Suspension of Collection Activity During Pendency of Administrative Appeal to Tax Commissioner.
On receipt of a notice of intent to file an appea to the Tax Commissioner under subsection D, the
treasurer or other officia responsible for the collection of such tax shall further suspend collection
activity until a final determination is issued by the Tax Commissioner, unless the treasurer or other
collection official (i) determines that collection would be jeopardized by delay as defined in this section
or (ii) is advised by the commissioner or other assessing official that the taxpayer has not responded to
a request for relevant information after a reasonable time. Interest shall accrue in accordance with the
provisions of subdivison A 2 e of § 58.1-3703.1, but no further penalty shal be imposed while
collection action is suspended.

F. Implementation of Determination of Tax Commissioner. Promptly upon receipt of a final
determination of the Tax Commissioner, the commissioner of the revenue or other local assessing
official shall take those steps necessary to calculate the amount of tax owed by or refund due to the
taxpayer consistent with the Tax Commissioner's determination and shall provide that information to the
taxpayer and to the treasurer or other official responsible for collection in accordance with the
provisions of this subsection.

1. If the determination of the Tax Commissioner sets forth a specific amount of tax due, the local
commissioner of the revenue or other assessing official shall certify this amount to the treasurer or
other official responsible for collection, and the treasurer or other official responsible for collection
shall issue a hill to the taxpayer for such amount due, together with interest accrued, within 30 days of
the date of the determination of the Tax Commissioner.

2. If the determination of the Tax Commissioner sets forth a specific amount of refund due, the local
commissioner of the revenue or other assessing official shall certify this amount to the treasurer or
other official responsible for collection, and the treasurer or other official responsible for collection
shall issue a payment to the taxpayer for such amount due, together with interest accrued, within 30
days of the date of the determination of the Tax Commissioner.

3. If the determination of the Tax Commissioner does not set forth a specific amount of tax due, or
otherwise requires the local commissioner of the revenue or other assessing official to undertake a new
or revised assessment that will result in the determination of a tax due that has not previously been paid
in full, the commissioner of the revenue or other assessing official promptly shall commence the steps
necessary to undertake such new or revised assessment, and provide the same to the taxpayer within 60
days of the date of the determination of the Tax Commissioner. The commissioner of the revenue or
other assessing official shall certify the new assessment to the treasurer or other official responsible for
collection, and the treasurer or other official responsible for collection shall issue a hill to the taxpayer
for the amount of tax due, together with interest accrued, within 30 days of the date of the new
assessment.

4. If the determination of the Tax Commissioner does not set forth a specific amount of refund due,
or otherwise requires the local commissioner of the revenue or other assessing official to undertake a
new or revised assessment that will result in the determination of a refund of taxes previously paid, the
commissioner of the revenue or other assessing official promptly shall commence the steps necessary to
undertake such new or revised assessment, and provide the same to the taxpayer within 60 days of the
date of the determination of the Tax Commissioner. The commissioner of the revenue or other assessing
official shall certify the new assessment to the treasurer or other official responsible for collection, and
the treasurer or other official responsible for collection shall issue a refund to the taxpayer for the
amount of tax due, together with interest accrued, within 30 days of the date of the new assessment.

G. Judicial Review of Determination of the Tax Commissioner. Following the issuance of a final
determination of the Tax Commissioner pursuant to subsection D, the taxpayer or the commissioner of
the revenue or other assessing official may apply to the appropriate circuit court for judicial review of
the determination, or any part thereof, pursuant to 8 58.1-3984. In any such proceeding for judicial
review of a determination of the Tax Commissioner, the burden shall be on the party challenging the
determination of the Tax Commissioner, or any part thereof, to show that the ruling of the Tax
Commissioner is erroneous with respect to the part challenged. Neither the Tax Commissioner nor the
Department of Taxation shall be made a party to an application to correct an assessment merely
because the Tax Commissioner has ruled on it.
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H. Suspension of Payment of Disputed Amount of Tax Due upon Taxpayer's Notice of Intent to
Initiate Judicial Review.

1. On receipt of a notice of intent to file an application for judicial review, pursuant to § 58.1-3984,
of a determination of the Tax Commissioner pursuant to subsection D, and upon payment of the amount
of the tax that is not in dispute together with any penalty and interest then due with respect to such
undisputed portion of the tax, the treasurer or other collection official shall further suspend collection
activity while the court retains jurisdiction unless the court, upon appropriate motion after notice and
an opportunity to be heard, determines that (i) the taxpayer's application for judicial review is frivolous,
as defined in this section; (ii) collection would be jeopardized by delay, as defined in this section; or
(iii) suspension of collection would cause substantial economic hardship to the locality, as defined in
this section.

2. Upon a determination that the appeal is frivolous, that collection may be jeopardized by delay, or
that suspension of collection would result in substantial economic hardship to the locality, the court may
require the taxpayer to pay the amount in dispute or a portion thereof, or to provide surety for payment
of the amount in dispute in a form acceptable to the court.

3. No suspension of collection activity shall be required if the application for judicial review fails to
identify with particularity that portion of the tax claimed due that is disputed.

4. The requirement that collection activity be suspended shall cease unless an application for judicial
review pursuant to 8 58.1-3984 is filed and served on the necessary parties within 30 days of the service
of the notice of intent to file such application.

I. Suspension of Payment of Disputed Amount of Refund Due upon Locality's Notice of Intent to
Initiate Judicial Review.

1. Payment of any refund determined to be due pursuant to a determination of the Tax Commissioner
shall be suspended if the locality assessing the tax serves upon the taxpayer, within 60 days of the date
of the determination of the Tax Commissioner, a notice of intent to file an application for judicial
review of the Tax Commissioner's determination pursuant to § 58.1-3984 and pays the amount of the
refund not in dispute, including tax and accrued interest. Payment of such refund shall remain
suspended while the court retains jurisdiction unless the court, upon appropriate motion after notice and
an opportunity to be heard, determines that the locality's application for judicial review is frivolous, as
defined in this section.

2. No suspension of refund activity shall be permitted if the locality's application for judicial review
fails to identify with particularity that portion of the refund claimed due that is disputed.

3. The requirement that the obligation to make a refund be suspended shall cease unless an
application for judicial review pursuant to § 58.1-3984 is filed and served on the necessary parties
within 30 days of the service of the notice of intent to file such application.

FJ. Rulings and Advisory Opinions.

1. Written Ruling from Local Commissioner of the Revenue or Other Assessing Official. Any
taxpayer, prospective taxpayer, or representative of a taxpayer or prospective taxpayer may request a
written ruling regarding the application of a local mobile property tax or a local business tax to a
specific situation from the commissioner of the revenue or other assessing official. Any taxpayer
requesting such a ruling shall provide al the relevant facts fer relevant to the situation and may present
a rationale for the basis of an interpretation of the law most favorable to the taxpayer. Any
misrepresentation or change in the applicable law or the factual situation as presented in the ruling
request shall invalidate any such ruling issued. A written ruling may be revoked or amended
prospectively if (i) there is a change in the law, a court decision, or the guidelines issued by the
Department of Taxation upon which the ruling was based, or (ii) the commissioner of the revenue or
other assessing official notifies the taxpayer of a change in the policy or interpretation upon which the
ruling was based. However, any taxpayer who acts on a written ruling which later becomes invalid shall
be deemed to have acted in good faith during the period in which such ruling was in effect.

G2. Advisory Opinions of Tax Commissioner. The Tax Commissioner shall have the authority to
issue advisory written opinions in specific cases as requested to interpret a local business tax and
matters related to the administration thereof when an assessment of that tax is subject to appeal to the
Tax Commissioner under this chapter. Opinions issued pursuant to this section shall not be applicable as
an interpretation of any other tax law.

HK. Record-keeping and Audits. Every person who is assessable with a local maobile property tax or
a local business tax shall keep sufficient records to enable the commissioner of the revenue or other
assessing official to verify the correctness of the tax paid for the taxable years assessable and to enable
the commissioner of the revenue or other assessing official to ascertain what is the correct amount of tax
that was assessable for each of those years. All such records, books of accounts and other information
shall be open to inspection and examination by the commissioner of the revenue or other assessing
official in order to allow him to establish whether the tax is due within this jurisdiction. The
commissioner of the revenue or other assessing official shall provide the taxpayer with the option to
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conduct the audit in the taxpayer's local business office, if the records are maintained there. In the event
the records are maintained outside this jurisdiction, copies of the appropriate books and records shall be
sent to the commissioner's or assessor's office upon demand.

2. That the provisons of this act shall apply to administrative appeals filed with local
commissioners of the revenue or other assessing officials, appeals filed with the Tax Commissioner,
and applications for judicial review filed in circuit courts on or after July 1, 2005.
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