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HOUSE BILL NO. 2296
Offered January 12, 2005
Prefiled January 11, 2005
A BILL to amend and reenact 88 2.2-5211 and 32.1-325 of the Code of Virginia, relating to the
Comprehensive Services Act; medical assistance services.

Patron—Fralin
Referred to Committee on Heath, Welfare and I nstitutions

Be it enacted by the General Assembly of Virginia:

1. That §2.2-5211 and 32.1-325 of the Code of Virginia are amended and reenacted as follows:

§2.2-5211. State pool of funds for community policy and management teams.

A. There is established a state pool of funds to be allocated to community policy and management
teams in accordance with the appropriation act and appropriate state regulations. These funds, as made
available by the Genera Assembly, shall be expended for public or private nonresidential or residential
services for troubled youths and families.

The purposes of this system of funding are to:

1. Place authority for making program and funding decisions at the community level;

2. Consolidate categorical agency funding and institute community responsibility for the provision of
services;

3. Provide greater flexibility in the use of funds to purchase services based on the strengths and
needs of youths and families; and

4. Reduce disparity in accessing services and to reduce inadvertent fiscal incentives for serving
children according to differing required local match rates for funding streams.

B. The state pool shall consist of funds that serve the target populations identified in subdivisions 1
through 5 of this subsection in the purchase of residential and nonresidential services for children.
References to funding sources and current placement authority for the targeted populations of children
are for the purpose of accounting for the funds in the pool. It is not intended that children be
categorized by individual funding streams in order to access services. The target population shall be the
following:

1. Children placed for purposes of special education in approved private school educational programs,
previousy funded by the Department of Education through private tuition assistance;

2. Children with disabilities placed by local social services agencies or the Department of Juvenile
Justice in private residential facilities or across jurisdictiona lines in private, special education day
schooals, if the individualized education program indicates such school is the appropriate placement while
living in foster homes or child-caring facilities, previously funded by the Department of Education
through the Interagency Assistance Fund for Noneducational Placements of Handicapped Children;

3. Children for whom foster care services, as defined by § 63.2-905, are being provided to prevent
foster care placements; and; children placed through parental agreements, entrusted to local socid
service agencies by their parents or guardians, or committed to the agencies by any court of competent
jurisdiction for purposes of placement in suitable family homes, child-caring institutions, residential
facilities, or independent living arrangements, as authorized by § 63.2-900; and children who meet the
eigibility criteria for state pool funds specified in subdivisions A 1 and A 2 of § 2.2-5212, whose
custody would otherwise have to be relinquished or entrusted by their parents or guardians to local
social services agencies pursuant to 8 63.2-900 in order to receive needed mental health services, and
whose parents or guardians cannot pay for such services as determined using ability-to-pay procedures
and criteria established by the Office of Comprehensive Services;

4. Children placed by a juvenile and domestic relations district court, in accordance with the
provisions of § 16.1-286, in a private or locally operated public facility or nonresidential program, or in
a community or facility-based treatment program in accordance with the provisions of subsections B or
C of §16.1-284.1; and

5. Children committed to the Department of Juvenile Justice and placed by it in a private home or in
a public or private facility in accordance with 8§ 66-14.

C. The General Assembly and the governing body of each county and city shall annually appropriate
such sums of money as shall be sufficient to (i) provide special education services and foster care
services for children identified in subdivisions B 1, B 2 and B 3 and (ii) meet relevant federal mandates
for the provision of these services. The community policy and management team shall anticipate to the
best of its ability the number of children for whom such services will be required and reserve funds
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from its state pool allocation to meet these needs. Nothing in this section prohibits local governments
from requiring parental or lega financial contributions, where not specifically prohibited by federal or
state law or regulation, utilizing a standard diding fee scale based upon ability to pay, as provided in
the appropriation act.

D. When a community services board established pursuant to § 37.1-195, local school division, local
social service agency, court service unit, or the Department of Juvenile Justice has referred a child and
family to a family assessment and planning team and that team has recommended the proper level of
treatment and services needed by that child and family and has determined the child's eligibility for
funding for services through the state pool of funds, then the community services board, the local school
division, local socia services agency, court service unit or Department of Juvenile Justice has met its
fiscal responsibility for that child for the services funded through the pool. However, the community
services board, the local school division, local social services agency, court service unit or Department
of Juvenile Justice shall continue to be responsible for providing services identified in individual family
service plans that are within the agency's scope of responsibility and that are funded separately from the
state pool.

Further, in any instance that an individual 18 through 21 years of age, inclusive, who is eligible for
funding from the state pool and is properly defined as a school-aged child with disabilities pursuant to
§ 22.1-213 is placed by a local social services agency that has custody across jurisdictiona lines in a
group home in the Commonwealth and the individual's individualized education program (IEP), as
prepared by the placing jurisdiction, indicates that a private day school placement is the appropriate
educational program for such individual, the financial and legal responsibility for the individual's special
education services and IEP shal remain, in compliance with the provisions of federa law, Article 2
(8 22.1-213) of Chapter 13 of Title 22.1, and Board of Education regulations, the responsibility of the
placing jurisdiction until the individual reaches the age of 21, inclusive, or is no longer eligible for
special education services. The financial and legal responsibility for such specia education services shall
remain with the placing jurisdiction, unless the placing jurisdiction has transitioned all appropriate
services with the individual .

E. In any matter properly before a court for which state pool funds are to be accessed, the court
shall, prior to final disposition, and pursuant to 8§ 2.2-5209 and 2.2-5212, refer the matter to the
community policy and management team for assessment by a local family assessment and planning team
authorized by policies of the community policy and management team for assessment to determine the
recommended level of treatment and services needed by the child and family. The family assessment
and planning team making the assessment shall make a report of the case or forward a copy of the
individual family services plan to the court within 30 days of the court's written referral to the
community policy and management team. The court shall then consider the recommendations. However,
the court may make such other disposition as is authorized or required by law, and services ordered
pursuant to such disposition shall qualify for funding as appropriated under this section.

§ 32.1-325. Board to submit plan for medical assistance services to Secretary of Heath and Human
Services pursuant to federal law; administration of plan; contracts with health care providers.

A. The Board, subject to the approval of the Governor, is authorized to prepare, amend from time to
time and submit to the Secretary of the United States Department of Health and Human Services a state
plan for medical assistance services pursuant to Title XIX of the United States Social Security Act and
any amendments thereto. The Board shall include in such plan:

1. A provision for payment of medical assistance on behalf of individuals, up to the age of 21,
placed in foster homes or private ingtitutions by private, nonprofit agencies licensed as child-placing
agencies by the Department of Social Services or placed through state and local subsidized adoptions to
the extent permitted under federal statute;

2. A provision for determining eligibility for benefits for medically needy individuals which
disregards from countable resources an amount not in excess of $3,500 for the individual and an amount
not in excess of $3,500 for his spouse when such resources have been set aside to meet the buria
expenses of the individual or his spouse. The amount disregarded shall be reduced by (i) the face value
of life insurance on the life of an individual owned by the individual or his spouse if the cash surrender
value of such policies has been excluded from countable resources and (ii) the amount of any other
revocable or irrevocable trust, contract, or other arrangement specifically designated for the purpose of
meeting the individual's or his spouse's burial expenses;

3. A requirement that, in determining eligibility, a home shall be disregarded. For those medically
needy persons whose eligibility for medical assistance is required by federal law to be dependent on the
budget methodology for Aid to Families with Dependent Children, a home means the house and lot used
as the principal residence and al contiguous property. For al other persons, a home shall mean the
house and lot used as the principal residence, as well as al contiguous property, as long as the value of
the land, exclusive of the lot occupied by the house, does not exceed $5,000. In any case in which the
definition of home as provided here is more restrictive than that provided in the state plan for medical
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assistance services in Virginia as it was in effect on January 1, 1972, then a home means the house and
lot used as the principa residence and all contiguous property essential to the operation of the home
regardiess of value;

4. A provision for payment of medical assistance on behalf of individuals up to the age of 21, who
are Medicaid digible, for medicaly necessary stays in acute care facilities in excess of 21 days per
admission;

5. A provision for deducting from an institutionalized recipient's income an amount for the
maintenance of the individual's spouse at home;

6. A provision for payment of medical assistance on behalf of pregnant women which provides for
payment for inpatient postpartum treatment in accordance with the medical criteria outlined in the most
current version of or an officia update to the "Guidelines for Perinatal Care" prepared by the American
Academy of Pediatrics and the American College of Obstetricians and Gynecologists or the "Standards
for Obstetric-Gynecologic Services' prepared by the American College of Obstetricians and
Gynecologists. Payment shall be made for any postpartum home visit or visits for the mothers and the
children which are within the time periods recommended by the attending physicians in accordance with
and as indicated by such Guidelines or Standards. For the purposes of this subdivision, such Guidelines
or Standards shall include any changes thereto within six months of the publication of such Guidelines
or Standards or any official amendment thereto;

7. A provision for the payment for family planning services on behaf of women who were
Medicaid-eligible for prenatal care and delivery as provided in this section at the time of delivery. Such
family planning services shall begin with delivery and continue for a period of 24 months, if the woman
continues to meet the financial eligibility requirements for a pregnant woman under Medicaid. For the
purposes of this section, family planning services shall not cover payment for abortion services and no
funds shall be used to perform, assist, encourage or make direct referrals for abortions;

8. A provision for payment of medical assistance for high-dose chemotherapy and bone marrow
transplants on behalf of individuals over the age of 21 who have been diagnosed with lymphoma, breast
cancer, myeloma, or leukemia and have been determined by the treating health care provider to have a
performance status sufficient to proceed with such high-dose chemotherapy and bone marrow transplant.
Appeals of these cases shall be handled in accordance with the Department's expedited appeals process;

9. A provision identifying entities approved by the Board to receive applications and to determine
eigibility for medical assistance;

10. A provision for breast reconstructive surgery following the medically necessary removal of a
breast for any medical reason. Breast reductions shall be covered, if prior authorization has been
obtained, for all medically necessary indications. Such procedures shall be considered noncosmetic;

11. A provision for payment of medical assistance for annual pap smears,

12. A provision for payment of medical assistance services for prostheses following the medicaly
necessary complete or partial removal of a breast for any medical reason;

13. A provision for payment of medical assistance which provides for payment for 48 hours of
inpatient treatment for a patient following a radical or modified radical mastectomy and 24 hours of
inpatient care following a total mastectomy or a partial mastectomy with lymph node dissection for
treatment of disease or trauma of the breast. Nothing in this subdivision shall be construed as requiring
the provision of inpatient coverage where the attending physician in consultation with the patient
determines that a shorter period of hospital stay is appropriate;

14. A requirement that certificates of medical necessity for durable medical equipment and any
supporting verifiable documentation shall be signed, dated, and returned by the physician or nurse
practitioner and in the durable medical equipment provider's possession within 60 days from the time the
ordered durable medical equipment and supplies are first furnished by the durable medical equipment
provider;

15. A provision for payment of medical assistance to (i) persons age 50 and over and (ii) persons
age 40 and over who are at high risk for prostate cancer, according to the most recent published
guidelines of the American Cancer Society, for one PSA test in a 12-month period and digital rectal
examinations, al in accordance with American Cancer Society guidelines. For the purpose of this
subdivision, "PSA testing” means the analysis of a blood sample to determine the level of prostate
specific antigen;

16. A provision for payment of medica assistance for low-dose screening mammograms for
determining the presence of occult breast cancer. Such coverage shall make available one screening
mammogram to persons age 35 through 39, one such mammogram biennially to persons age 40 through
49, and one such mammogram annually to persons age 50 and over. The term "mammogram” means an
X-ray examination of the breast using equipment dedicated specifically for mammography, including but
not limited to the X-ray tube, filter, compression device, screens, film and cassettes, with an average
radiation exposure of less than one rad mid-breast, two views of each breast;
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17. A provision, when in compliance with federal law and regulation and approved by the Centers
for Medicare & Medicaid Services (CMS), for payment of medical assistance services delivered to
Medicaid-eligible students when such services qualify for reimbursement by the Virginia Medicaid
program and may be provided by school divisions;

18. A provision for payment of medical assistance services for liver, heart and lung transplantation
procedures for individuals over the age of 21 years when (i) there is no effective alternative medical or
surgical therapy available with outcomes that are at least comparable; (ii) the transplant procedure and
application of the procedure in treatment of the specific condition have been clearly demonstrated to be
medically effective and not experimental or investigational; (iii) prior authorization by the Department of
Medical Assistance Services has been obtained; (iv) the patient selection criteria of the specific
transplant center where the surgery is proposed to be performed have been used by the transplant team
or program to determine the appropriateness of the patient for the procedure; (v) current medical therapy
has failed and the patient has failed to respond to appropriate therapeutic management; (vi) the patient is
not in an irreversible terminal state; and (vii) the transplant is likely to prolong the patient's life and
restore a range of physical and socia functioning in the activities of daily living;

19. A provision for payment of medical assistance for colorectal cancer screening, specifically
screening with an annual fecal occult blood test, flexible sigmoidoscopy or colonoscopy, or in
appropriate circumstances radiologic imaging, in accordance with the most recently published
recommendations established by the American College of Gastroenterology, in consultation with the
American Cancer Society, for the ages, family histories, and frequencies referenced in such
recommendations;

20. A provision for payment of medical assistance for custom ocular prostheses;

21. A provision for payment for medical assistance for infant hearing screenings and all necessary
audiological examinations provided pursuant to 8 32.1-64.1 using any technology approved by the
United States Food and Drug Administration, and as recommended by the national Joint Committee on
Infant Hearing in its most current position statement addressing early hearing detection and intervention
programs. Such provision shall include payment for medica assistance for follow-up audiological
examinations as recommended by a physician, nurse practitioner, or audiologist and performed by a
licensed audiologist to confirm the existence or absence of hearing loss,

22. A provision for payment of medical assistance, pursuant to the Breast and Cervical Cancer
Prevention and Treatment Act of 2000 (P.L. 106-354), for certain women with breast or cervical cancer
when such women (i) have been screened for breast or cervical cancer under the Centers for Disease
Control and Prevention (CDC) Breast and Cervica Cancer Early Detection Program established under
Title XV of the Public Health Service Act; (ii) need treatment for breast or cervical cancer, including
treatment for a precancerous condition of the breast or cervix; (iii) are not otherwise covered under
creditable coverage, as defined in § 2701 (c) of the Public Health Service Act; (iv) are not otherwise
eligible for medical assistance services under any mandatory categorically needy eligibility group; and
(v) have not attained age 65. This provision shall include an expedited eligibility determination for such
women;

23. A provision for the coordinated administration, including outreach, enrollment, re-enrollment and
services delivery, of medical assistance services provided to medically indigent children pursuant to this
chapter, which shall be caled Family Access to Medical Insurance Security (FAMIS) Plus and the
FAMIS Plan program in § 32.1-351. A single application form shall be used to determine eligibility for
both programs; and

24. A provision, consistent with federal law, to establish a long-term care partnership program that
shall encourage the private purchase of long-term care insurance as the primary source of funding the
participant's long-term care. Such program shall provide protection from estate recovery as authorized by
federa law.

B. In preparing the plan, the Board shall:

1. Work cooperatively with the State Board of Health to ensure that quality patient care is provided
and that the hedlth, safety, security, rights and welfare of patients are ensured.

2. Initiate such cost containment or other measures as are set forth in the appropriation act.

3. Make, adopt, promulgate and enforce such regulations as may be necessary to carry out the
provisions of this chapter.

4. Examine, before acting on a regulation to be published in the Virginia Register of Regulations
pursuant to § 2.2-4007, the potential fiscal impact of such regulation on local boards of social services.
For regulations with potentia fiscal impact, the Board shall share copies of the fiscal impact analysis
with local boards of socia services prior to submission to the Registrar. The fiscal impact analysis shall
include the projected costs/savings to the local boards of social services to implement or comply with
such regulation and, where applicable, sources of potential funds to implement or comply with such
regulation.

5. Incorporate sanctions and remedies for certified nursing facilities established by state law, in
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accordance with 42 C.F.R. § 488.400 et seq. "Enforcement of Compliance for Long-Term Care Facilities
With Deficiencies."

6. On and after July 1, 2002, require that a prescription benefit card, health insurance benefit card, or
other technology that complies with the requirements set forth in 8§ 38.2-3407.4:2 be issued to each
recipient of medical assistance services, and shall upon any changes in the required data elements set
forth in subsection A of 8§ 38.2-3407.4:2, either reissue the card or provide recipients such corrective
information as may be required to electronically process a prescription claim.

C. In order to enable the Commonwealth to continue to receive federal grants or reimbursement for
medical assistance or related services, the Board, subject to the approval of the Governor, may adopt,
regardless of any other provision of this chapter, such amendments to the state plan for medica
assistance services as may be necessary to conform such plan with amendments to the United States
Social Security Act or other relevant federal law and their implementing regulations or constructions of
these laws and regulations by courts of competent jurisdiction or the United States Secretary of Health
and Human Services.

In the event conforming amendments to the state plan for medical assistance services are adopted, the
Board shall not be required to comply with the requirements of Article 2 (8 2.2-4006 et seq.) of Chapter
40 of Title 2.2. However, the Board shall, pursuant to the requirements of 8§ 2.2-4002, (i) notify the
Registrar of Regulations that such amendment is necessary to meet the requirements of federal law or
regulations or because of the order of any state or federal court, or (ii) certify to the Governor that the
regulations are necessitated by an emergency situation. Any such amendments that are in conflict with
the Code of Virginia shall only remain in effect until July 1 following adjournment of the next regular
session of the General Assembly unless enacted into law.

D. The Director of Medical Assistance Services is authorized to:

1. Administer such state plan and receive and expend federal funds therefor in accordance with
applicable federal and state laws and regulations; and enter into all contracts necessary or incidental to
the performance of the Department's duties and the execution of its powers as provided by law.

2. Enter into agreements and contracts with medical care facilities, physicians, dentists and other
health care providers where necessary to carry out the provisions of such state plan. Any such agreement
or contract shall terminate upon conviction of the provider of a felony. In the event such conviction is
reversed upon appeal, the provider may apply to the Director of Medical Assistance Services for a new
agreement or contract. Such provider may aso apply to the Director for reconsideration of the
agreement or contract termination if the conviction is not appealed, or if it is not reversed upon appeal.

3. Refuse to enter into or renew an agreement or contract with any provider who has been convicted
of afelony.

4. Refuse to enter into or renew an agreement or contract with a provider who is or has been a
principal in a professional or other corporation when such corporation has been convicted of a felony.

Further, the Director shall develop and apply for a waiver, pursuant to § 1915 (c) of the Social
Security Act, to offer services to children who meet the specified criteria and who shall be determined to
be in need of services through the use of the uniform assessment instrument and process of the
community policy and management team set forth in 8§ 2.2-5209. The child shall meet the criteria in
subdivisions A 1 and A 2 of § 2.2-5212 and the child's custody shall be at risk of being relinquished or
entrusted by his parents or guardians to local social services agencies pursuant to § 63.2-900 in order
to receive needed mental health services. The waiver shall be designed, in so far as allowed by federal
law and regulations, to provide the following services to children with serious emotional disturbance
and their families: assessment and diagnosis, case management, crisis intervention, mental health
consultation, behavioral aide services, medical management, outpatient psychotherapy, day
treatment/partial hospitalization services, respite care, family support and training, and wraparound
services. The waiver shall include provisions for cost sharing based on a diding scale.

E. In any case in which a Medicaid agreement or contract is denied to a provider on the basis of his
interest in a convicted professional or other corporation, the Director shall, upon request, conduct a
hearing in accordance with the Administrative Process Act (8 2.2-4000 et seq.) regarding the provider's
participation in the conduct resulting in the conviction.

The Director's decision upon reconsideration shall be consistent with federal and state laws. The
Director may consider the nature and extent of any adverse impact the agreement or contract denial or
termination may have on the medical care provided to Virginia Medicaid recipients.

F. When the services provided for by such plan are services which a marriage and family therapist,
clinical psychologist, clinical social worker, professiona counselor, or clinical nurse specialist is licensed
to render in Virginia, the Director shall contract with any duly licensed marriage and family therapist,
duly licensed clinica psychologist, licensed clinical social worker, licensed professional counselor or
licensed clinical nurse specialist who makes application to be a provider of such services, and thereafter
shall pay for covered services as provided in the state plan. The Board shall promulgate regulations
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which reimburse licensed marriage and family therapists, licensed clinical psychologists, licensed clinical
social workers, licensed professional counselors and licensed clinical nurse specialists at rates based
upon reasonable criteria, including the professional credentials required for licensure.

G. The Board shall prepare and submit to the Secretary of the United States Department of Health
and Human Services such amendments to the state plan for medical assistance services as may be
permitted by federal law to establish a program of family assistance whereby children over the age of 18
years shall make reasonable contributions, as determined by regulations of the Board, toward the cost of
providing medical assistance under the plan to their parents.

H. The Department of Medical Assistance Services shall:

1. Include in its provider networks and al of its health maintenance organization contracts a
provision for the payment of medical assistance on behalf of individuals up to the age of 21 who have
special needs and who are Medicaid eligible, including individuals who have been victims of child abuse
and neglect, for medically necessary assessment and treatment services, when such services are delivered
by a provider which specializes solely in the diagnosis and treatment of child abuse and neglect, or a
provider with comparable expertise, as determined by the Director.

2. Amend the Medallion |l waiver and its implementing regulations to develop and implement an
exception, with procedural requirements, to mandatory enrollment for certain children between birth and
age three certified by the Department of Mental Health, Mental Retardation and Substance Abuse
Services as eligible for services pursuant to Part C of the Individuals with Disabilities Education Act (20
U.S.C. §1471 et seq.).

I. The Director is authorized to negotiate and enter into agreements for services rendered to eligible
recipients with special needs. The Board shal promulgate regulations regarding these special needs
patients, to include persons with AIDS, ventilator-dependent patients, and other recipients with specia
needs as defined by the Board.

J. Except as provided in subdivision A 1 of 8§ 2.2-4345, the provisions of the Virginia Public
Procurement Act (8§ 2.2-4300 et seq.) shal not apply to the activities of the Director authorized by
subsection | of this section. Agreements made pursuant to this subsection shall comply with federal law
and regulation.

2. That the waiver required by this act shall be developed and submitted to the Centers for
Medicare and Medicaid Services by October 1, 2005.

3. That, upon the approval by the Centers for Medicare and Medicaid Services of any application
for the waiver that shall be submitted by the Director of the Department of Medical Assistance
Services pursuant to this act, expeditious implementation of the waiver shall be deemed to be an
emergency situation pursuant to 8§ 2.2-4002 of the Administrative Process Act; therefore, to meet
this emergency situation, the Board shall adopt emergency regulations to implement the provisions
of this act.

4, That, in order to avoid the costs as much as possible during the regulatory process, the Board
of Medical Assistance Services shall, when in compliance with the Administrative Process Act
(8 2.2-4000 et seq.), notify, distribute, and provide public access and opportunity for comment via
electronic media, including, but not limited to, posting documents to and receiving comments via
the Department's website, by email and fax. The Board shall, however, continue to provide public
notice and participation to those persons who do not have access to the Internet or to other forms
of electronic media.



