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1 HOUSE BILL NO. 1757
2 AMENDMENT IN THE NATURE OF A SUBSTITUTE
3 (Proposed by the House Committee for Courts of Justice
4 on February 4, 2005)
5 (Patron Prior to Substitute––Delegate Janis)
6 A BILL to amend and reenact §§ 8.01-15.2 and 8.01-428 of the Code of Virginia, relating to
7 Servicemembers Civil Relief Act; attorney fees.
8 Be it enacted by the General Assembly of Virginia:
9 1. That §§ 8.01-15.2 and 8.01-428 of the Code of Virginia are amended and reenacted as follows:

10 § 8.01-15.2. Servicemembers Civil Relief Act, default judgment.
11 A. Notwithstanding the provisions of § 8.01-428, in any civil action or proceeding in which the
12 defendant does not make an appearance, the court shall not enter a judgment by default until the
13 plaintiff files with the court an affidavit (i) stating whether or not the defendant is in military service
14 and showing necessary facts to support the affidavit; or (ii) if the plaintiff is unable to determine
15 whether or not the defendant is in military service, stating that the plaintiff is unable to determine
16 whether or not the defendant is in military service. Subject to the provisions of § 8.01-3, the Supreme
17 Court shall prescribe the form of such affidavit, or the requirement for an affidavit may be satisfied by a
18 written statement, declaration, verification or certificate, subscribed and certified or declared to be true
19 under penalty of perjury. Any judgment by default entered by any court in any civil action or
20 proceeding in violation of Title II Article 2 of the Servicemembers Civil Relief Act (50 U.S.C. Appx.
21 app. §§ 501 et seq. ––527) may be set aside as provided by the Act. Failure to file an affidavit shall not
22 constitute grounds to set aside an otherwise valid default judgment against a defendant who was not, at
23 the time of service of process or entry of default judgment, a servicemember for the purposes of 50
24 U.S.C. app. § 510.
25 B. Where appointment of counsel is required pursuant to 50 U.S.C. app. § 521 or § 522, the court
26 may assess attorney fees and costs against any party as the court deems appropriate, and shall direct in
27 its order which of the parties to the case shall pay such fees and costs. Such fees and costs shall not be
28 assessed against the Commonwealth unless it is the party that obtains the judgment.
29 § 8.01-428. Setting aside default judgments; clerical mistakes; independent actions to relieve party
30 from judgment or proceedings; grounds and time limitations.
31 A. Default judgments and decrees pro confesso; summary procedure. - Upon motion of the plaintiff
32 or judgment debtor and after reasonable notice to the opposite party, his attorney of record or other
33 agent, the court may set aside a judgment by default or a decree pro confesso upon the following
34 grounds: (i) fraud on the court, (ii) a void judgment, (iii) on proof of an accord and satisfaction, or (iv)
35 on proof that the defendant was, at the time of service of process or entry of judgment, a person in the
36 military service of the United States for purposes of 50 U.S.C. app. § 510. Such motion on the ground
37 of fraud on the court shall be made within two years from the date of the judgment or decree.
38 B. Clerical mistakes. - Clerical mistakes in all judgments or other parts of the record and errors
39 therein arising from oversight or from an inadvertent omission may be corrected by the court at any
40 time on its own initiative or upon the motion of any party and after such notice, as the court may order.
41 During the pendency of an appeal, such mistakes may be corrected before the appeal is docketed in the
42 appellate court, and thereafter while the appeal is pending such mistakes may be corrected with leave of
43 the appellate court.
44 C. Failure to notify party or counsel of final order. - If counsel, or a party not represented by
45 counsel, who is not in default in a circuit court is not notified by any means of the entry of a final
46 order and the circuit court is satisfied that such lack of notice (i) did not result from a failure to exercise
47 due diligence on the part of that party and (ii) denied that party an opportunity to file an appeal
48 therefrom, the circuit court may, within sixty 60 days of the entry of such order, grant the party leave to
49 appeal. The computation of time for noting and perfecting an appeal shall run from the entry of such
50 order, and such order shall have no other effect.
51 D. Other judgments or proceedings. - This section does not limit the power of the court to entertain
52 at any time an independent action to relieve a party from any judgment or proceeding, or to grant relief
53 to a defendant not served with process as provided in § 8.01-322, or to set aside a judgment or decree
54 for fraud upon the court.
55 E. Nothing in this section shall constitute grounds to set aside an otherwise valid default judgment
56 against a defendant who was not, at the time of service of process or entry of judgment, a
57 servicemember for purposes of 50 U.S.C. app. § 510.
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