| mpact Analysis on Proposed L egislation

Virginia Criminal Sentencing Commission

Senate Bill No. 1118
Amendment in the Nature of a Subgtitute
(Patron Prior to Substitute — Lucas)
Date Submitted: 01/23/03 LD # 03-0640456

Topic: Fal to pay court-ordered child support

Proposed Change:

This proposal amends 8§ 20-61 to increase the pendty for failing to pay child support if the offender has
been convicted previoudy of two or more crimind violaions for failing to pay child support or if the
offender has been held in contempt of court &t least twice previoudy for failure to pay child support.
Currently, failure to pay court-ordered child support is punishable by a maximum of 12 monthsin jall,
regardless of the offender’s prior crimina record.

Current Practice:

According to the Loca Inmate Data System (LIDS) data system, which contains information on
offenders held pre- or post-trid injail, there were 4,536 convictions for failure to comply with court-
ordered child support under 8§ 16.1-278.16 during fiscal year (FY) 2001 and FY2002. Of these, 76
had two or more prior convictions under the same statute (see Background Sentencing Information
below. Nearly all (91%) were sentenced to alocal-responsble (jail) sentence, with the median term
being nine months. 1n addition, 8% were given no time beyond what had been served pretria (one
offender was sentenced to a state-responsible (prison) term due to an accompanying felony charge).

Although, under current law, a person may be charged with a crime under 8 16.1-278.16 after missing
apayment, thisrarely occurs. The Division of Child Support Enforcement of the Department of Socia
Services (DCSE) advises their "guide” to be adollar amount at least an amount equivaent to three
months of child support in arrears before the agency files a show cause motion. In practice, however,
severd factors impact the filing of such motions (e.g., the custodia parent who is not receiving the
monies can influence the decision). Also, DCSE's normd practice regarding enforcement isto attempt
al possible adminigrative remedies before going to the courts. Consequently, for those casesin which
DCSE hasfiled a show cause motion, the support payments are generdly at least Ssx monthsin arrears
or in excess of $5,000.

During the same time period, there were 1,358 convictions for failure to comply with a court order for
spousal/child support under the contempt of court statute (8 16.1-292(B)). Of these, 18 had two or
more prior convictions under the same statute. In nearly al of the cases (94%), the court imposed an
active jail sentence. These offenders were sentenced to serve amedian term of 12 monthsin alocd jail.
Indeed, 59% of the offenders were sentenced to the maximum 12-month incarceration period for the
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offense; these offenders are frequently sentenced to the maximum, but may be released upon bringing
their child support account up to date. In one case, the offender was sentenced to a state-responsible
term due to an accompanying feony charge.

Background Sentencing I nformation
Misdemeanor Crimes Nug;ber % No % Loca % State I\/éga(\)r:];ob(l::l
rd : H :
(3 or subsequent) Cases Incarceration | Responsible | Responsible Sentence
Fail to comply with court-
ordered child support 76 8% 91% 1% 9 months
(§ 16.1-278.16)
Fail to comply with court
order for spousal/child 18 0% 94% 6% 12 months
support (§ 16.1-292(B))

Note: Includesonly convictions of those held in the local jail pretrial or sentenced to serve time post-trial.
Data Source: FY 2001 and FY 2002 Local Inmate Data System (LI1DS) database

Convictions under this section are not currently covered by the sentencing guidelines asthe primary
offense but may augment the guiddines recommendation if a covered offense is the most serious at
conviction.

Impact of Proposed L egidation:

The proposed legidation raises the pendty structure for an existing crime. Application of sentences for
amilar crimes indicates that the proposa woud increase the need for State-responsible (prison) bed
gpace. In thisscenario, over the next Six years, the net high state-responsble impact would be
goproximately four beds.

There will dso be areduced need for local-responsible (jail) bed space; based on the methodol ogy,
there will be a savings of gpproximately one jail bed statewide, for a savings to the state of $15,747
(usng FY2001 jal inmate costs) for reimbursement to locdities. There would be an additiond
statewide savings for the localities of $11,388 for the same bed.

The anticipated impact on community corrections programs is expected to be twofold. First, there may
be a shift from locd to state-funded programs. And second, on average, the need for aprogram
placement will be delayed by about four months (the difference in time actualy served for the current
misdemeanor versus the time estimated to be served under the proposed felony). A third factor may
impact community corrections programs, that is, the supervision for afelony crime may be longer than
for the comparable crime when it was defined as a misdemeanor. For feony convictions for fdony
failure to appear under § 19.2-128 (the comparison offense), 42% had sentences that included
supervised probation; of those, the supervison periods ranged from five months to an indefinite term of
supervison, with amedian of three years supervison.

Additionally, there may be an increased need for prison or jail bed space based on probation or post-
release supervison revocations. A judge can impose and suspend more time for afelony than a
misdemeanor, and, consequently, if an offender violates release conditions, the potentid amount of time
that ajudge may re-impose for arevocation islonger aswell. For fdony convictions for felony falureto
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appear under § 19.2-128, dl or part of the sentence was suspended in 62% of the cases; of those, the
suspended time ranged from about 10 days to 37 years (nearly 40% had accompanying crimes at
sentencing), with amedian of three years suspended from the sentence.

No adjustment to the sentencing guidelines would be necessary under the proposal.

Estimated Six-Year Impact in State-Responsible (Prison) Beds

FY03 FY0o4 FY05 FY06 FY Q7 FY08
0 2 3 3 4 4
Estimated Six-Year Impact in Local-Responsible (Jail) Beds
FY03 FYo4 FY05 FY 06 FYQo7 FY08
0 -1 -1 -1 -1 -1

Pursuant to § 30-19.1:4, the estimated amount of the necessary appropriation is$80,283 for
periods of imprisonment in state adult correctional facilities and $0 for periods of commitment
to the custody of the Department of Juvenile Justice.

Assumptionsunderlying the analysisinclude:

General Assumptions

1. Stateand local responsibility isbased on § 53.1-20 as analyzed for the Secretary’ s Committee on Inmate
Forecasting in 2002.

2. New cases representing misdemeanor and local-responsible sentences were based on forecasts devel oped by
the Virginia Criminal Sentencing Commission using the LIDS database.

3. Cost per prison bed was assumed to be $22,286 per year as provided by the Department of Planning and Budget
to the Commission pursuant to § 30-19.1:4. Where the estimated bed space impact included a portion (or
fraction) of a bed, a prorated cost was included in the estimated amount of necessary appropriation.

4. Cost per jail bed wasbased on the Compensation Board’ s FY 2001 Jail Cost Report. The state cost was
calculated from the revenue portion and the resulting sum was $31.86 per day or $11,637 per year. Thelocal cost
was calculated by using the daily expenditure cost of $57.45 per inmate (not including capital accounts or debt
service) as the base, and subtracting revenues accrued from the state and federal governments, which resulted in
$23.04 per day or $8,415 per year. Where the estimated bed space impact included a portion (or fraction) of a
bed, a prorated cost wasincluded in the estimate.

Assumptionsrelating to sentence lengths

1. Theimpact of the proposed legislation, which would be effective on July 1, 2003, is phased in to account for case
processing time.

2. The state-responsible bed-space impact was derived by estimating the difference between expected dates of
release under current law and under the proposed legislation. Release dates for felony convictions were
estimated based on the average rates at which inmatesin Department of Corrections' facilities were earning
sentence credits as of December 31, 2001; for non-violent offenses, this rate was 9.7%. Release datesfor
misdemeanor convictions were estimated based on data provided by the Compensation Board on the average
percentage of time actually served by misdemeanants, sentenced in FY 2000, with no accompanying felony
conviction; thisrate was 39.15%.

3. Sentencesfor persons affected by the felony provisions under the proposed legislation were randomly drawn
from sentences for persons convicted under § 19.2-128 for felony failure to appear with no accompanying felony
conviction.

childsupp06_0640

Page 3 of 3



