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ENROLLED

1 VIRGINIA ACTS OF ASSEMBLY –– CHAPTER

2 An Act to amend and reenact §§ 6.1-2.21, 6.1-2.27 and 38.2-1810 of the Code of Virginia and to
3 amend the Code of Virginia by adding a section numbered 6.1-2.23:1, relating to the Consumer Real
4 Estate Settlement Protection Act; licensing requirements, standards and financial responsibility.

5 [S 620]
6 Approved

7 Be it enacted by the General Assembly of Virginia:
8 1. That §§ 6.1-2.21, 6.1-2.27 and 38.2-1810 of the Code of Virginia are amended and reenacted and
9 that the Code of Virginia is amended by adding a section numbered 6.1-2.23:1 as follows:

10 § 6.1-2.21. Licensing requirements, standards and financial responsibility.
11 A. A person shall not act in the capacity of a settlement agent, and a lender, seller, purchaser or
12 borrower may not contract with any person to act in the capacity of a settlement agent with respect to
13 real estate settlements in this Commonwealth unless the person is licensed as an attorney under Chapter
14 39 (§ 54.1-3900 et seq.) of Title 54.1, a title insurance company or title insurance agent under Title
15 38.2, a real estate broker under Chapter 21 (§ 54.1-2100 et seq.) of Title 54.1, or unless the person is a
16 financial institution authorized to do business in this Commonwealth under any of the provisions of Title
17 6.1 or under federal law, or is a subsidiary or affiliate of such financial institution. Any title insurance
18 agent acting in the capacity of a settlement agent shall be appointed by a title insurance company
19 licensed in the Commonwealth pursuant to Chapter 18 (§ 38.2-1800 et seq.) of Title 38.2. Any such
20 person, not acting in the capacity of a settlement agent, shall not be subject to the provisions of this
21 chapter.
22 B. Notwithstanding any rule of court to the contrary, a settlement agent operating in compliance with
23 the requirements of this chapter or a party to the real estate transaction may provide escrow, closing or
24 settlement services and receive compensation for such services.
25 C. A settlement agent shall exercise reasonable care and comply with all applicable requirements of
26 this chapter and its licensing authority regarding licensing, financial responsibility, errors and omissions
27 or malpractice insurance policies, fidelity bonds, employee dishonesty insurance policies, audits, escrow
28 account analyses and record retention.
29 D. A settlement agent other than a financial institution described in subsection A or title insurance
30 company as defined in § 38.2-4601, shall maintain the following to the satisfaction of the appropriate
31 licensing authority:
32 1. An errors and omissions or malpractice insurance policy providing a minimum of $250,000 in
33 coverage;
34 2. A blanket fidelity bond or employee dishonesty insurance policy covering persons employed by
35 the settlement agent providing a minimum of $100,000 in coverage. When the settlement agent has no
36 employees except the owners, partners, shareholders or members, the settlement agent may apply to the
37 appropriate licensing authority for a waiver of this fidelity bond or employee dishonesty requirement;
38 and
39 3. A surety bond of not less than $100,000.
40 E. 1. A settlement agent, other than an attorney, shall, at its expense, have an audit of its escrow
41 accounts conducted by an independent certified public accountant at least once each consecutive
42 twelve-month period. The appropriate licensing authority shall require the settlement agent to provide a
43 copy of its audit report to the licensing authority no later than sixty days after the date on which the
44 audit is completed. A settlement agent that is a licensed title insurance agent under Title 38.2 shall also
45 provide a copy of the audit report to each title insurance company which it represents.
46 2. In lieu of such annual audit, a settlement agent that is licensed as a title insurance agent under
47 Title 38.2 shall allow each title insurance company for which it has an appointment to conduct an
48 analysis of its escrow accounts in accordance with regulations promulgated by the State Corporation
49 Commission or guidelines issued by the Bureau of Insurance of the State Corporation Commission, as
50 appropriate, at least once each consecutive twelve-month period and each title insurance company
51 conducting such analysis shall submit a copy of its analysis report to the appropriate licensing authority
52 no later than sixty days after the date on which the analysis is completed. With the consent of the title
53 insurance agent, a title insurance company may share the results of its analysis with other title insurance
54 companies that will accept the same in lieu of conducting a separate analysis.
55 3. A title insurance company shall retain a copy of the analysis or audit report, as applicable, for
56 each title insurance agent it has appointed and such reports and other records of the insurance company's
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57 activities as a settlement agent shall be made available to the appropriate licensing authority when
58 examinations are conducted pursuant to provisions in Title 38.2.
59 § 6.1-2.23:1. Falsifying settlement statements prohibited.
60 No settlement agent shall intentionally make any materially false or misleading statement or entry on
61 a settlement statement. An estimate of charges made in good faith by a settlement agent, and indicated
62 as such on the settlement statement, shall not be deemed to be a violation of this section.
63 § 6.1-2.27. Penalties and liabilities.
64 A. If the appropriate licensing authority determines that the settlement agent licensed by it or any of
65 its other person licensees has violated this chapter, or any regulation or order promulgated thereunder,
66 after notice and opportunity to be heard, the appropriate licensing authority may order one or more of
67 the following:
68 1. A penalty not exceeding $5,000 for each violation; and
69 2. Revocation or suspension of the applicable licenses.; and
70 3. Restitution to be made by the person violating this chapter in the amount of any actual, direct
71 financial loss.
72 B. In addition to the authority given in subsection A, and pursuant to § 12.1-13, the Commission,
73 after determining that any person who does not hold a license from the appropriate licensing authority
74 has violated this chapter or any regulation or order promulgated thereunder, may order one or more of
75 the following:
76 1. A penalty not exceeding $5,000 for each violation;
77 2. A temporary or permanent injunction, or restraining order requiring such person to cease and
78 desist from engaging such act or practice;
79 3. Restitution to be made by the person violating this chapter in the amount of any actual, direct
80 financial loss.
81 B. C. Nothing in this section shall affect the right of the appropriate licensing authority to impose
82 any other penalties provided by law or regulation. Notwithstanding any provision contained in this
83 section to the contrary, as to that portion of any complaint by a party to the real estate transaction
84 arising under this chapter or any regulation or order promulgated thereunder relating to the
85 unauthorized practice of law, the Virginia State Bar, after complying with applicable law and regulation
86 relating to unauthorized practice of law complaints and concluding the activity was not authorized by
87 statute or regulation, may refer that portion of such complaint to the Attorney General of Virginia or a
88 Commonwealth's Attorney who shall have the power, in addition to any other powers conferred on him
89 by law, to seek the issuance of a temporary or permanent injunction or restraining order against any
90 person so violating this chapter or any regulation or order promulgated thereunder.
91 § 38.2-1810. Report of acts deemed larceny under § 18.2-111; privileged communications; attorney
92 for the Commonwealth to be informed.
93 A. Whenever any insurer licensed to transact the business of insurance in this Commonwealth knows
94 or has reasonable cause to believe that any insurance agent or surplus lines broker has committed any
95 act of larceny as prescribed in § 18.2-111 with respect to any money, bill, note, check, order, draft or
96 other property either belonging to the insurer or received by the agent or surplus lines broker on behalf
97 of the insurer, it shall be the duty of the insurer within sixty days after acquiring the knowledge to file
98 with the Commission a complete statement of the relevant facts and circumstances. Each statement shall
99 be a privileged communication, and when made and filed shall not subject the insurer, or any individual

100 representative of it that is making or filing the statement, to any liability whatsoever.
101 B. Whenever any insurer licensed to transact the business of title insurance in this Commonwealth
102 knows or has reasonable cause to believe that any title insurance agent appointed by such insurer has
103 committed any act of larceny as prescribed in § 18.2-111 with respect to any money, bill, note, check,
104 order, draft or other property either belonging to the insured or prospective insured or received by the
105 agent on behalf of the insured or prospective insured related to that agent's provision of escrow, closing
106 or settlement services as defined in § 6.1-2.20, it shall be the duty of the insurer within sixty days after
107 acquiring such knowledge to file with the Commission a complete statement of the relevant facts and
108 circumstances. Each statement shall be a privileged communication, and when made and filed shall not
109 subject the insurer, or any individual representative of it that is making or filing the statement, to any
110 liability whatsoever.
111 B. C. The Commission shall inform the attorney for the Commonwealth of the appropriate county or
112 city of each statement filed pursuant to subsection A or B of this section.


